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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,

Petitioner,
Cancellation No. 92/060,849
V.
Reg. No. 1,200,333
Sunkiss Thermoreactors, Inc.,
Mark: SUNKISS
Registrant.

N N N N N N N N N N

REGISTRANT’S MOTION FOR SANCTION UNDER
FED.R. CIV. P. 11,37 C.F.R. § 11.18, AND TBMP 527.02

The Registrant, Sunkiss Thermoreactors, Inc. (“Registrant” or “TSI”), pursuant to
FED.R.C1v. P. 11,37 C.F.R. § 11.18, and TBMP 527.02, respectfully moves for an order
sanctioning the Petitioner, FINAM (“Petitioner” or “FINAM”). Specifically, TSI requests that
the Trademark Trial and Appeal Board (the “Board”) sanction FINAM for filing and pursuing a
baseless and frivolous petition to cancel lacking any colorable legal theory or factual support and
that appears to have been brought, and subsequently maintained, solely for the purposes of
harassment.

Counsel for TSI has made a good faith effort to resolve the issues presented in this
motion with FINAM counsel, but the parties were unable to resolve their differences.
Specifically, pursuant to the provisions of FED. R. C1v. P. 11(c)(1)(A), 37 C.F.R. § 11.18(c), and
TBMP 527.02(c), TSI served this motion for sanctions upon FINAM on September 21, 2015,
prior to filing the motion with the Board. FINAM did not withdraw its challenged petition for
cancellation, or provide adequate explanation of how its petition might be colorable, within 21

days after service of the motion.



L FACTUAL BACKGROUND

FINAM is related to a company called Sunkiss SAS. SeeComposite Exhibit 1." In
October 2009 Sunkiss SAS assigned the mark at issue, Registration No. 1,200,333 (the “Mark”),
to TSI. Exhibit 2.> Indeed, as part of the same agreement Sunkiss SAS assigned its similar
marks and registrations in Canada and Mexico to TSI. Id. Mr. Charmes, as President of Sunkiss
SAS, was the officer who executed the assignment to TSI. 1d. Mr. Charmes was the only
individual identified by FINAM in its original Initial Disclosures.” SeeExhibit 3. FINAM
further instructed TSI that Mr. Charmes was to be contacted only through FINAM’s counsel. Id.
Mr. Daniel Ayotte, the President of TSI, executed the assignment of the Mark on behalf of TSI.
Id. Mr. Ayotte is also the owner of the companies Ayotte Techno-Gaz (“Techno-Gaz”) and
American Industrial Ovens (“American Industrial”) (collectively, the “Distributors”). Exhibits 4
and 5.

Messrs. Charmes and Ayotte had a business relationship for many years prior to the
formation of TSI. Indeed, Mr. Charmes, through Sunkiss SAS, used Mr. Ayotte and Techno-
Gaz as distributors for products under the Mark. Sunkiss SAS (again with Mr. Charmes as the

signatory) entered into a distribution agreement with Techo-Gaz wherein Techno-Gaz would

! During a call between counsel for the Parties preceding these emails, it was explained
that FINAM acquired the company that acquired Sunkiss SAS and that these entities were all
owned by Mr. Michael Charmes.

* Some of the agreements offered as exhibits are in French only. TSI appreciates that the
Board requires English translations. However, for purposes of this motion, the agreements are
offered primarily to show the signatories and dates of execution.

* Only after TSI alerted FINAM to TSI’s concerns and the possibility of serving this
motion did FINAM supplement its initial disclosures to identify one other individual, who is also
to only be contacted through FINAM’s counsel. There is no indication that this new individual
is with a company unrelated to FINAM.



distribute the products under the Mark in the United States, almost two years before Sunkiss
SAS assigned the Mark to TSI. CompareExhibits 2 and 6.

Sometime around 2011 or 2012 the business relationship between Messrs. Charmes and
Ayotte turned sour. Then, in February 2015 FINAM brought the current petition to cancel the
Mark against TSI, its own sub-subsidiary. Around the same time FINAM, through its Canadian
counsel McMillan LLP, brought parallel proceedings in Canada against the Canadian counterpart
of the Mark and the THERMOREACTEUR mark owned by TSI in Canada.* SeeComposite
Exhibit 7. Both of these Canadian marks were assigned to TSI by Sunkiss SAS as per Exhibit 2.
Just prior to its adversarial filings, on January 12, 2015, FINAM filed applications in the United
States and Canada (through McMillan LLP) for the same set of trademarks: SUNKISS and
SUNKISS THERMOREACTORS. SeeComposite Exhibit 8 and Dkt. 1, Exhibits A and B.

FINAM’s petition in this proceeding pleads only abandonment — and there is little detail
explaining how FINAM came to believe TSI abandoned the Mark. All of the arguably “factual”
allegations in the petition regarding TSI are based upon FINAM’s “information and belief.”
SeeDkt. 1. FINAM’s initial disclosures offered no insight on its possible bases for asserting
abandonment. SeeExhibit 3. As noted supra FINAM’s original initial disclosures identified
only one individual with relevant knowledge to its accusations: Mr. Charmes. |d. Moreover,
the only category of documents arguably identified by FINAM in its initial disclosures was
“[d]ocuments . . . related to the parties’ respective rights in the SUNKISS trademark.” 1d. As
will be addressed in more detail infra, any documents regarding who has ownership of the Mark

are irrelevant to what has been pled and even can be pled in this proceeding.

* The notice for the proceeding against the THERMOREACTEUR mark was January
2015, while the notice for the proceeding against the SUNKISS mark was June 2015. Composite
Exhibit 7.



In due course each party served discovery requests. TSI’s requests were focused on the
factual bases for each of FINAM’s allegations in the petition. FINAM relied exclusively on its
82-page document production, even in response to the interrogatories. The produced documents
fall into one of four categories:

(1) TSI’s brochure, AmericanOvens.com website, photographs and invoices — all

items that TSI previously produced (seeComposite Exhibit 9);

(2) Three agreements between Sunkiss SAS and TSI (including the distribution

agreement and then the subsequent license agreement from Sunkiss SAS to TSI), as well

as the February 2008 distribution contract between TSI and Techno-Gaz (seeComposite

Exhibit 10);

3) E-mail correspondence from November 2011 though February 2012, between

Mr. Charmes and Techno-Gaz regarding payments of some kind from Techno-Gaz

(seeComposite Exhibit 11); and

(4) E-mail correspondence from November 30, 2011, through March 2012, between

Messrs. Charmes and Ayotte regarding ending or restructuring their current agreements

and establishing a new working relationship (seeComposite Exhibit 12).’

In contrast, FINAM propounded an excessive number of initial discovery requests on
TSI, including 31 interrogatories, 77 requests for documents, and 33 requests for admission.

SeeExhibit 14. TSI responded to these voluminous discovery requests in good faith, providing

> No English translations of these e-mails were produced by FINAM. However, TSI is
not offering the e-mails for the truth of the matters asserted therein. Rather TSI proffers them to
show the extent, or lack thereof, of FINAM’s discovery responses. TSI further note that the
names and dates of the e-mails clearly establish that the Parties’ officers, Messrs. Charmes and
Ayotte, were in contact and Mr. Charmes contacted Techno-Gaz after the assignment of the
Mark to TSI.



interrogatory answers, answers to admissions, and document production. Among the responses
by TSI was an explanation that Techno-Gaz and American Industrial distribute space heaters
under and pursuant to the Mark in the United States with the permission of and agreements with
TSI. Exhibit 5, especially Answers to Interrogatories 5 and 23-24 (see alsExhibit 13,
especially Responses to Request Nos. 7-8); seealsoExhibit 4. TSI further explained that TSI
itself, Techno-Gaz, and American Industrial are all commonly owned by Mr. Ayotte, that there
are quality standards in place for Techno-Gaz and American Industrial (namely, the Distributors
receive their products from TSI, TSI retains right to inspect premises and verify compliance with
performance and quality standards), and that TSI has first-hand knowledge as to the Products
offered under the Mark by the Distributors, as well as their pricing, quality, and other details.
Exhibit 5, especially Answers to Interrogatories 5, 17, 19, 20, 22-25; see als@&Exhibit 13,
especially Responses to Request Nos. 9-14 and 23.

On August 28, 2015, counsel for the Parties met to discuss various discovery issues.
During this call TSI expressed its confusion as to how any of FINAM’s document production
supported an abandonment claim. TSI then came to understand that FINAM’s abandonment
theory was two-fold: (1) a question as to whether the use of the Mark by Techno-Gaz and
American Ovens inured to TSI, and (2) a question as to who is the actual owner of the Mark
between Messrs. Charmes and Ayotte and their companies. TSI then reminded FINAM that
TSI’s discovery responses clearly explain that the use of the Mark by Techno-Gaz and American
Ovens does inure to TSI. TSI also expressed its confusion as to why any purported “question of
ownership” mattered since, even if there was a question, that is not a matter for abandonment nor
had FINAM pled any “ownership” basis for its petition. TSI invited FINAM to reconsider

maintaining its petition and/or explain why there was any factual and legal basis to its petition.



SeeExhibit 1. As of the date of service of this motion on FINAM, no such explanation has been
received. Rather, FINAM responded with a bald statement that TSI “failed to come forth with
sufficient documentation to establish its continued use of”’ the Mark “to overcome the pleaded
cause of action” and served even more discovery requests (12 more requests for documents and
15 more interrogatories), including requests clearly duplicative of FINAM’s first set of requests
and/or clearly irrelevant (such as inquiring into other trademarks). SeeExhibits 1 (September
10, 2015 e-mail from Ms. Mogavero to Ms. Stempien Coyle) and 15; compareExhibits 14 and
15. Moreover, a group to which FINAM is a part (GROUPE SUNKISS) served on September
11,2015, in Canada a demand letter (served without prejudice) on TSI alleging trademark
infringement of the Mark and a second trademark, SUNSPOT. The demand letter further
includes numerous assertions of contractual violations regarding the use of technology and an
assertion by GROUPE SUNKISS’s lawyers that the February 7, 2008, distribution contract
between Sunkiss SAS and Techno-Gaz is being terminated with immediate effect as per
GROUPE SUNKISS’s demand letter. Curiously, this unrelated SUNSPOT mark is featured in
FINAM’s recent discovery requests. SeeExhibit 15, Interrogatory Nos. 6-9 and Request for
Production Nos. 9-10.

Most recently FINAM filed a Motion for Leave to File an Amended Petition for
Cancellation (FINAM’s “Motion for Leave”). Dkt. 11. FINAM’s Motion for Leave confirms
TSI’s understanding of FINAM’s misguided, unsupported and untenable theories on this case.
In its Motion for Leave FINAM seeks to add a counterclaim asserting TSI is not the owner of the
Mark (based entirely on documents that have always been in FINAM’s possession, custody or
control) andexplains that its abandonment theory is TSI has engaged in naked licensing. Seeld.

The requested “new” claim is legally untenable and frivolously sought. SeeSection II.B.



Moreover as explained supra any assertion of naked licensing by TSI is void of any factual
support in light of the evidence provided by TSI explaining the quality control standards in place
between it and its Distributors. FINAM has produced no evidence whatsoever to rebut this
evidence let alone come close to carrying its burden.
IL. ARGUMENT

A. Legal Standard

Pursuant to FED. R. C1v. P. 11 (b), one who presents or later advocates a pleading to a
court certifies that the pleading is:

(1) not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for extending, modifying, or reversing existing law or
for establishing new law;

(3) the allegation and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery.

FED. R. C1v. P. 11(b) (emphasis added). Under Rule 11(c), the court may impose an appropriate
sanction upon a determination that Rule 11(b) has been violated. FED. R. C1iv. P. 11(c).

Similarly, pursuant to C.F.R. § 11.18, one who files or later advocates a document with
the Patent and Trademark Office certifies that:

(b) (2) (I) The paper is not being presented for any improper purpose, such as to
harass someone or to cause unnecessary delay or needless increase in the cost of any
proceeding before the Office;

(i1)) The other legal contentions therein are warranted by existing law or by a
nonfrivolous argument for the extension, modification, or reversal of existing law or the
establishment of new law;

(ii1)) The allegation and other factual contentions have evidentiary support
or, if specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery.



37 C.F.R. § 11.18(b )(2) (emphasis added). Violations of Section (b)(2) subject the violator to
sanctions or actions deemed appropriate by the USPTO Director, “which include, but are not
limited to any combination of: (1) Striking the offending paper; (2) Referring a practitioner’s
conduct to the Director of Enrollment and Discipline for appropriate action; (3) Precluding a
party or practitioner from submitting a paper, or presenting or contesting an issue; (4) Affecting
the weight given to the offending paper, or (5) Terminating the proceedings in the Office.”
37 C.F.R. § 11.18(c).

Here, TSI requests that the Board impose all form of sanctions that it deems appropriate,
though TSI expressly requests that this proceeding be terminated.

B. FINAM’s Petition to Cancel Is Frivolous and Harassing to TSI

To the extent that FINAM’s petition to cancel is brought on a theory that there is a
“question” as to the “ownership” of the Mark, this legal contention is unwarranted by existing
law and there is no nonfrivolous argument to modify or reverse the existing law. As an initial
matter, FINAM never pled, or even suggested in its petition, that the “ownership” of the Mark is
questionable. FINAM, of course, cannot maintain a petition based on an unpled legal theory.
TBMP 314.

More fundamental, though, is clear case law that questions of ownership are not
permissible grounds for a petition to cancel a registration more than five years old. 15 U.S.C.
§ 1064(3); see alsalreadwell’s Drifters Inc. v. Marshak 8 U.S.P.Q.2d 1318, 1320 (T.T.A.B.
1990), and Kemin Industries, Inc. v. Watkins Products,.Jn€2 U.S.P.Q. 327, 328-29 (T.T.A.B.
1976). Here, the Mark was registered in 1982 and has been registered for more than 32 years.
There is no existing law that supports FINAM’s legal theory that a “question” as to the

“ownership” of the Mark warrants the existing petition to cancel. FINAM’s efforts to bring such



a claim, coupled with the additional time and expense of responding to FINAM’s futile Motion
to Amend, was frivolous.

FINAM’s second ground for pursuing this cancellation proceeding may look colorable at
first glance, but a focused look at the relevant facts demonstrates the contrary. It is implausible
to believe that Mr. Charmes and/or FINAM were not aware of TSI’s relationships with Techno-
Gaz and American Oven. Mr. Charmes, as President of Sunkiss SAS, had for a significant
number of years dealt with Mr. Ayottte, through Techno-Gaz, as a distributor of products under
the Mark in the United States prior to TSI’s ownership of the Mark and dealings with Techno-
Gaz. Mr. Charmes is also a partial owner in TSI. On February 7, 2008, the same date that
Mr. Charmes, as President of Sunkiss SAS, executed a “license” agreement with TSI and a
distribution agreement with Techno-Gaz, TSI itself executed a distribution agreement with
Techno-Gaz. SeeExhibits 4, 6, and 16.

Even if there was some legitimate “doubt” that the use of the Mark by Techno-Gaz
and/or American Industrial did not inure to TSI, such doubt is fully dispelled by TSI’s discovery
responses. As noted suprg TSI explained that TSI itself, Techno-Gaz, and American Industrial
are all commonly owned by Mr. Ayotte, that there are quality standards in place for Techno-Gaz
and American Industrial, and that TSI has first-hand knowledge as to the Distributors’ use of the
Mark. SeeExhibits 5 and 13.

FINAM cannot offer and, as of the date this motion was served, has not even tried to
offer any cognizable legal theory or remaining factual questions that would support a theory that
the Distributors’ use of the Mark does not inure to TSI. Prior to the service of this motion, all
FINAM asserted was that the TSI’s evidence (which included invoices of sales in the United

States and explanations of the entities offering space heaters under the Mark to the benefit of



TSI) was insufficient to overcome the “pleaded cause of action.” Composite Exhibit 1, Sept. 10,
2015, e-mail from Ms. Mogavero to Ms. Stempien Coyle. However, FINAM never explained
what exactly was insufficient with these documents to overcome FINAM’s pleaded allegations
which were primarily based only upon “information and belief.” FINAM even asserts in its
recently sought Motion to Amend that TSI engaged in naked licensing. SeeDkt. 11. However
FINAM has presented no evidence whatsoever of naked licensing nor has FINAM asserted that
any individual has factual knowledge of any naked licensing.®

As the petitioner it is FINAM’s burden to prove abandonment by a preponderance of
the evidence. Crash Dummy Movie LLC v. Mattel In601 F.3d 1387 (Fed. Cir. 2010).’
FINAM has provided no evidence to date to support an abandonment claim, and it is not TSI’s
job to suffer through a lengthy, time consuming, and expensive proceeding while FINAM fishes
for something from TSI to support FINAM’s claims when TSI has already provided evidence of
ongoing sales and an explanation of how use of the Mark inures to TSI’s benefit.

A party’s duty to comply with the requirements of FED. R. C1v. P. 11 is ongoing.
Fed. R. Civ. P. 11, Advisory Committee Notes to 1993 Amendment (the rule “emphasizes the
duty of candor by subjecting litigants to potential sanctions for insisting upon a position after it
is no longer tenable” and “a litigant’s obligations with respect to the contents of these papers are

not measured solely as of the time they are filed with or submitted to the court, but include

% In response to TSI’s interrogatories seeking the factual bases for FINAM’s allegations
FINAM relied exclusively on the production of documents.

7 The ultimate burden on its abandonment claim remains with FINAM. This is true even
if there was a prima facie case of abandonment creating a rebuttable presumption of
abandonment causing a shift in the burden. Crash Dummy Movie LL®GO01 F.3d 1387.
However, this partial shifting in burdens is not even applicable as FINAM has not established a
prima facie case of abandonment.

10



reaffirming to the court and advocating positions contained in those pleadings and motions after
learning that they cease to have any merit”).

TSI was unable to locate any case law from the Board on point. However, the majority
of federal district courts are in agreement that the obligations of Rule 11 are continuous or
ongoing and apply to the maintenance of a proceeding that is frivolous. See, e.gRodriguez v.
Banco Cent.155 F.R.D. 403, 407 (D.P.R. 1994) (court held that the plaintiffs’ attorneys earned
sanctions by “continuing to litigate [the] case when it became clear that any viable legal theory
.. . had long before been foregone” as to some of the defendants and “[t]he remaining legal
claim had no basis in fact”); Int’l Union v. Aguirrg 410 F.3d 297, 304 (6th Cir. 2005) (sanction
imposed under pre-1993 Rule 11 for pursuing claim after discovery had revealed that it was
factually meritless, despite the fact that plaintiff had withstood a motion to dismiss); ldeal
Instrs., Inc. v. Rivard Instrsinc, 243 F.R.D. 322, 342 (N.D. Iowa 2007) (duty of a party to
assess the evidentiary viability of a claim under Rule 11 is not measured solely at the time the
claim was valid but is a continuing one); Gambello v. Time Warner Communications,,|h86
F. Supp. 2d 209 (E.D.N.Y. 2002) (sanctions appropriate where a defendant persisted in argument
flatly contradicted by the plaintiff’s deposition testimony); Perry v. S.Z. Rest. Car@5 F. Supp.
2d 272, 274-75 (S.D.N.Y. 1999) (sanctions appropriate for pursuing claim that had survived two
summary judgment motions; information plaintiffs received from defendants would have
prompted an objectively reasonable attorney to make a more thorough investigation of his
client), appeal dismisse@01 F.3d 432 (2d Cir. 1999), Fahrenz v. Meadow Farm Partnership,
850 F.2d 207 (4th Cir. 1988) (pursuit of cause of action objectively frivolous after three key
witnesses repudiated their earlier accusations which had formed the basis for amended

complaint, and plaintiff’s counsel acted unreasonably in filing brief in opposition to summary

11



judgment once this evidence came to light); B & H Med., L.L.C. v. ABP Admin., In626 F.3d
257 (6th Cir. 2008) (district court did not abuse its discretion in imposing FED. R. C1v. P. 11
sanctions against attorney for plaintiff company in antitrust lawsuit because company and its
attorney pursued obviously meritless antitrust lawsuit long beyond time at which discovery
demonstrated that company’s claims lacked support); Farino v. Advest, Incl11 F.R.D. 345
(E.D.N.Y. 1986) (Rule 11 was violated when plaintiff’s attorney insisted on pursuing claim after
defendants offered explanations and evidence to show that there were no grounds for action and
plaintiff had no evidence to the contrary); Blossom v. Blackhawk Datsun, Int20 F.R.D. 91
(S.D. Ind. 1988) (sanctions imposed when claim should have been dropped for lack of factual
support); Denny v. Hinton131 F.R.D. 659 (M.D.N.C. 1990) (plaintiff’s attorney violated Rule
11 when it failed to dismiss certain defendants after plaintiff should have realized that claims
against particular defendants were wholly invalid and no reasonable basis existed to form a
belief of the defendants’ liability). The Board should apply the same ongoing standard and find
that the maintenance of a cancellation proceeding after discovery reveals there is no factual basis
for a claim is sanctionable under FED. R. C1v. P. 11 and 37 C.F.R. § 1.18.

In addition to FINAM’s unwarranted and unsupportable legal theories for bringing and
maintaining this proceeding, FINAM’s other actions strongly indicate the proceeding was
brought for improper purposes including harassing TSI and needlessly increasing TSI’s costs. In
a span of six months FINAM brought three attacks to cancel TSI’s trademark rights (all for
marks in both Canada and the United States that Mr. Charmes, as President of Sunkiss SAS,
assigned to TSI in 2009). Moreover, FINAM has provided virtually no discovery in this
proceeding. Yet it has placed an undue and enormous discovery burden on TSI consisting of, as

of the date of service of this motion, 89 document requests, 46 interrogatories and 33 requests for

12



admission. Not content with inundating TSI with discovery requests, including numerous
requests for information and/or documents that FINAM itself has access to, FINAM has recently
served a demand letter on TSI in Canada alleging trademark infringement and other purported
wrongs. This letter was served only after TSI provided its good faith responses to FINAM’s first
voluminous round of discovery requests. This leads to the conclusion that FINAM was seeking
to have TSI not only defend itself from FINAM’s amorphous allegations of abandonment, but to
go further and improperly provide FINAM with any reason for FINAM to support its baseless
petition in this proceeding and bolster its footing for the recent allegations in Canada. Finally,
FINAM filed a legally unsupported Motion to Amend in an effort to add a futile claim -
requiring TSI to expend time and resources in opposing the baseless motion when a quick and
simple review of the law would have revealed the futility in FINAM’s Motion to Amend.®

The numerous and conveniently timed attacks against TSI, coupled with the unsupported
nature of FINAM’s claims in this proceeding, lead to the conclusion that FINAM’s purpose
behind its petition to cancel is to harass TSI and force TSI to spend time and money defending

FINAM’s various attacks.

8 TSI further notes the timing of FINAM’s Motion to Amend is suspect. As noted
suprathe Motion to Amend is based entirely on documents that have always been in FINAM’s
possession. Additionally, FINAM brought this Motion to Amend only after TSI provided
advance notice of TSI’s intent to bring a Rule 11 Motion. These combined facts suggest FINAM
was trying to avoid the clock ticking on a Rule 11 Motion, knowing it was likely to be served.

13



III. CONCLUSION

For the reasons set forth above, TSI respectfully requests that, pursuant to
FED.R.C1v. P. 11,37 C.F.R. § 11.18, and TBMP 527.02, the Board impose appropriate
sanctions against FINAM based on its bringing and maintaining baseless, frivolous, and
harassing proceeding against TSI.

Respectfully submitted,

September 21. 2015 /s/ Rebecca J. Stempien Coyle

Date Rebecca J. Stempien Coyle
Paul Grandinetti
LEVY & GRANDINETTI
P.O. Box 18385
Washington, D.C. 20036-8385
Telephone (202) 429-4560
Facsimile (202) 429-4564

Attorneys for Registrant

14



CERTIFICATE OF SERVICE
I certify that a copy of the foregoing REGISTRANT’S MOTION FOR SANCTIONS
UNDER FED. R. CIV.P. 11,37 C.F.R. § 11.18, AND TBMP 527.02 served this date by e-mail
and first class mail, postage prepaid, on the Petitioner’s attorneys as follows:

Ms. Kristen A. Mogavero

Ms. Jess M. Collen

COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building

80 South Highland Avenue

Ossining, New York 10562

September 21, 2015 /s/ Rebecca J. Stempien Coyle
Date Rebecca J. Stempien Coyle
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Paul Grandinetti

From: Paul Grandinetti

Sent: Friday, August 28, 2015 8:15 PM

To: 'Kristen Mogavero'

Subject: Cancellation No. 92/060,849 FINAM v. Sunkiss Thermoreactors, Inc.

Dear Kristen:

It was a pleasure speaking earlier today. Pursuant to our call today | am confirming that FINAM will:

(1) Provide Sunkiss Thermoreactors Inc. (“TSI”) a list of the bates/production numbers it would like TSI to consider re-
designating or un-designating;

(2) Provide TSI with some sort of proof that Sunkiss SAS and FINAM are related and that Sunkiss SAS approves
designating the agreements to which Sunkiss SAS is a party as Confidential, and therefore able to be viewed by
FINAM,;

(3) Confirm and provide TSI with the bates/production numbers of the documents that FINAM contends are illegible, or
difficult to read;

(4) Update TSI on whether FINAM will be providing certified English translations of any of FINAM’s documents
produced in French; and

(5) Confirm whether FINAM will be supplementing any of its discovery responses or production.

TSI now understands that FINAM’s abandonment allegation is based on two different theories: (1) there was a question
whether the use of the mark by Ayotte Techno-Gaz and American Ovens inured to the benefit of TSI and/or (2) there is a
guestion as to the correct ownership of the mark at issue in relation to TSI and Sunkiss SAS. As stated during our call
today, it is TSI's position that the documents and answers provided in response to FINAM'’s discovery requests clearly
establish that the use of the mark by Ayotte Techno-Gaz and American Ovens did indeed inure to the benefit of

TSI. Additionally, any questions of “correct ownership” is not encompassed by abandonment and has not been plead by
FINAM. Therefore, it appears that FINAM no longer has any legally cognizable theory, or facts to support any theory,
for pursuing its petition to cancel and the petition should be dismissed. The continuance of the proceeding would be, at
the least, frivolous and in violation of Rule 11 and the TTAB's similar rules. Of course, we will consider any explanation
from FINAM as to why there remains a non-frivolous theory for this proceeding.

Regards,
Rebecca Stempien Coyle

Levy & Grandinetti

1120 Connecticut Ave NW
Suite 304

Washington DC 20036

Tel. (202) 429-4560
Fac. (202) 429-4564
mail@levygrandinetti.com




Paul Grandinetti

From: Kristen Mogavero <kmogavero@collenip.com>

Sent: Thursday, September 10, 2015 10:36 PM

To: Paul Grandinetti

Subject: RE: FINAM v Sunkiss Thermoreactors Inc. - verification page
Attachments: R224_Ltr to OpCnsl encl Documents_150910.PDF

Dear Rebecca,
| confirm receipt of the verification for Registrant’s Interrogatory responses.

Without prejudice or admission, our response to the points raised in your email of August 28 are as follows:

(1) Provide Sunkiss Thermoreactors Inc. (“TSI”) a list of the bates/production numbers it would like TSI to
consider re-designating or un-designating;

a. SUNKISS000181-182 These are PTO records which are public record and should not be designated
confidential

b. SUNKISS000224-246 These look like advertisements or promotional materials of some sort, do they
need to be trade secret/commercially sensitive?

c. SUNKISS000295-306 This also appears to be a promotional brochure, do they need to be trade
secret/commercially sensitive?

(2) Provide TSI with some sort of proof that Sunkiss SAS and FINAM are related and that Sunkiss SAS approves
designating the agreements to which Sunkiss SAS is a party as Confidential, and therefore able to be viewed
by FINAM;

a. The relevant contracts to which Sunkiss SAS is a party have been transferred to Sunkiss Matherm
Radiation which is wholly owned by FINAM; both of those parties consent to the disclosure and
designation of the contracts as confidential (as opposed to trade secret/commercially sensitive).

(3) Confirm and provide TSI with the bates/production numbers of the documents that FINAM contends are
illegible, or difficult to read;

a. SUNKISS000287, 291-293

(4) Update TSI on whether FINAM will be providing certified English translations of any of FINAM’s documents
produced in French;

a. FINAM expects to provide certified English translations.

(5) Confirm whether FINAM will be supplementing any of its discovery responses or production.

a. FINAM encloses herewith its supplemental document production. FINAM reserves its right to amend or
supplements its responses pursuant to FRCP 26 and the corresponding rules of the Board.

| also enclose herewith Petitioner's Amended Initial Disclosures, Second Set of Interrogatories, and Second Request for
the Production of Documents and Things. (Also being served via first class mail.)

Lastly, | note your statements referring to our basis for proceeding. Not only is relief for the Registrant unavailable
under the theories you posit, but pursuit of any such theories under these facts would, in and of themselves, be lacking
in good faith and subjecting your side to all of the appropriate remedies and sanctions. STl has failed to come forth with
sufficient documentation to establish its continued use of the SUNKISS mark in association with space heaters in the
United States to overcome the pleaded cause of action.

Regards,
Kristen



From: Paul Grandinetti [mailto:mail@levygrandinetti.com]

Sent: Tuesday, September 08, 2015 3:32 PM

To: Kristen Mogavero

Subject: FINAM v Sunkiss Thermoreactors Inc. - verification page

Dear Kristen:

Per our call August 28, 2015, attached is the verification page for SUNKISS’s responses to FINAM’s first set of
interrogatories. If you need everything as one big PDF please let me know.

Regards,
Rebecca Stempien Coyle

Levy & Grandinetti

1120 Connecticut Ave NW
Suite 304

Washington DC 20036

Tel. (202) 429-4560
Fac. (202) 429-4564
mail@levygrandinetti.com




EXHIBIT 2

REDACTED

(DOCUMENT FILED UNDER SEAL
CONTAINS CONFIDENTIAL INFORMATION)



EXHIBIT 3



@ COLLEN IP

lNTELLECTUAL PROPERTY LAW

Telephone (914) 941-5668
Facsimile (914} 941-6091

www.collen/P.com
E-mail: kmogavero@collen/P.com

June 4, 2015 .
BY FIRST CLASS MAIL
COPY BY E-MAIL: mail@levygrandinetti.com
Levy & Grandinetti
PO Box 183856
Washington, DC 20036-8385
Attention: Ms. Rebecca J. Stempien Coyle

Re:  Cancellation Proceeding No. 92060849
FINAM v Sunkiss Themoreactors, Inc.
Mark : SUNKISS
Our Ref.  :R224

Dear Ms. Coyle:
Enclosed please find Petitioner’s Initial Disclosures in the above-referenced

proceeding.

Very truly yours,
- Collen /P

//kmw

Kristen A. Mogavero

KAM:mcm

Enclosure: Initial Disclosures

p:\R\R2\R224 EPF Petitioner's Initial Disclosures_150604.docx

AN

PAPERCUT PROTOCOL"

COLLEN IP Intellectuat Property Law, P.C., THE HOLYOKE-MANHATTAN BUILDING,
80 South Highland Avenue, Ossining-on- Hudson, Westchester County, New York 10562 USA




Attorey Docket No.: R224

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,
: Mark: SUNKISS
Petitioner, Canc. No.: 92/060,849
Reg. No.: 1,200,333

V.

SUNKISS THERMOREACTORS, INC.,

Registrant.

Petitioner’s Initial Disclosures

Pursuant to 37 C.F.R. § 2.120 and Fed. R. Civ. P. 26, Petitioner FINAM (hereafter, “Petitioner”)

hereby makes its initial disclosures:

A. INDIVIDUALS (26(a)(1)(A)):

At this time, Petitioner is aware of the following individuals who are likely to have discoverable
information that Petitioner may use to support its claims asserted in the Petition for Cancellation, excluding
information to be used solely for impeachment, and identifying the subjects of the information:

48 Michel Charmes, 4 rue Eugene Collonge, 69 370 Saint Didier Au Mont D’Or, France. Mr.
Charmes has knowledge as to the corporate relationship between the parties and relevant third parties,
including agreements which pertain to the use and ownership of the SUNKISS trademark. Petitioner may be
contacted through the undersigned counsel of record.

) Any other individuals with knowledge of the parties and their respective use and ownership

of the SUNKISS trademark, including employees, suppliers, and customers.



B.  DOCUMENTS (26(a)(1)(B)):

At this time, Petitioner is aware of the following categories of documents that are in its possession,
custody or control that Petitioner may use to support its claims asserted in the Petition for Cancellation,
excluding documents to be used solely for impeachment:

8] Documents, including but not limited to emails, contracts and agreements related to the

pa1‘tie§’ respective rights in the SUNKISS trademark.

2) Any other documents which may be relevant to the disputed facts alleged with particularity

in the pleadings.

Respectfully submitted,

Date: June 4, 2015 By: /WAW)%M
‘ Jess M. Collen <

Kristen A. Mogavero
COLLEN IP
The Holyoke-Manhattan Building
80 South Highland Avenue
Ossining-on-Hudson, NY 10562
Tel: (914) 941-5668
Fax: (914) 941-6091
kmogavero@collenip.com




CERTIFICATE OF SERVICE

I, Meaghan Machcinski, hereby certify that a true and complete copy of the foregoing
Petitioner’s Initial Disclosures has been served by via First Class Mail, postage prepaid, and
by e-mail, a copy thereof on June 4, 2015 to the following address:

Levy & Grandinetti
PO Box 18385
Washington, DC 20036-8385

Attn.: Ms. Rebecca J. Stempien Coyle
mail@levygrandinetti.com

Lp
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EXHIBIT 5



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM, )
)
Petitioner, )
) Cancellation No. 92/060,849
V. )
) Reg. No. 1,200,333
Sunkiss Thermoreactors, Inc., )
) Mark: SUNKISS
Registrant. )

REGISTRANT’S OBJECTIONS AND RESPONSES TO
PETITIONER'S FIRST SET OF INTERROGATORIES

The Registrant, Sunkiss Thermoreactors, (fRegistrant”), by and through counsel,
responds to the Petitioner’s First Set of Interrogatories as follows.

The Registrant’s answers are based upon information currently available to it. The
Registrant’s investigation and discovery in this action are ongoing, and the Registrant reserves
the right to supplement these answers in the event that additional information is obtained through
such investigation or discovery.

Nothing contained in these answers is intended to be or should be construed to be an
admission by the Registrant of the relevance or admissibility at trial or on any motion of any
information contained in these answers.

GENERAL OBJECTIONS AND RESPONSES

The Registrant’s responses are made sulpeeind without waiver of, the following
general objections as well as any specific objection(s) stated for each request.

1. The Registrant objects to each interrogatory to the extent that it seeks information

that is protected from discovery by the attorney-client privilege, the work-product doctrine, or



any other applicable privilege or immunity. These responses are not intended to be, or may not
be deemed in any way to be, a waiver of any such available privilege or immunity.

2. The Registrant objects to the Petitioner’s definitions, instructions, and
interrogatories to the extent that they impose burdens or obligations differing from or adding to
those required by theeEBERAL RULES OFCIvIL PROCEDURE(FED. R.Civ. P.) or the RADEMARK
TRIAL AND APPEALBOARD MANUAL OF PROCEDURE(TBMP), including the purported
obligations on the Registrant to “identify” documents and things prior to their production and
“identify” contact information for persons or entities represented by counsel. The Registrant’s
responses will be prepared in accordance with bothebeRE Civ. P. and the TBMP.

3. The Registrant objects to each interrogatory to the extent that it seeks information
and identification of documents that are already in the Petitioner's possession or that are
publicly available and therefore accessible to the Petitioner.

4. The Registrant objects to each interrogatory to the extent that it seeks information
that is not in the Registrant’s possession, custody, or control.

5. The Registrant objects to each interrogatory to the extent that it seeks
identification of documents that have been prepared by or reviewed by experts or consultants
who have not yet been designated to testify on behalf of the Registrant.

6. The Registrant objects to each interrogatory to the extent it seeks confidential
information concerning services developed by the Registrant that are not at issue in this
proceeding and/or other information that is reztsonably calculated to lead to the discovery of
admissible evidence relevant to a claim or defense of any party.

7. The Registrant objects to the Petitioner’s interrogatories to the extent that they are

duplicative of the Petitioner's document requests.



8. The Registrant objects to the Petitioner’s interrogatories to the extent they seek
the identification of electronically stored infoation that is not reasonably accessible and would
be unduly burdensome or expensive to produce.

9. The Registrant objects to the Petitioner’s interrogatories to the extent they seek
discovery of confidential and/or competitive information, including, for example, documents
containing trade secrets, development or confidential information and will produce only such
documents in accordance with the Protective Order agreed to by the Parties, and approved by the
TTAB on August 6, 2015.

10. The Registrant objects to the Petitioner’s interrogatories to the extent they seek
information related to any promotional materials, uses of trademarks or service marks, services,
goods, contracts, or other agreements, in or under development, consideration, or negotiation.
Such information is neither relevant to any claims or defenses asserted in this proceeding, nor
reasonably likely to lead to the discovery of admissible evidence.

11. The Registrant objects to the Petitioner’s definition of “Petitioner” to the extent
that it presumes or requires knowledge on the part of the Registrant as to all of FINAM’s
divisions, departments, subsidiaries, parents, partners, joint venture partners, officers, directors,
owners, agents, employees, accountants, attorneys, predecessors or successors in interest and
other persons acting on behalf of or for the benefit of FINAM.

12.  The Registrant objects to the Petitioner’s definition of “Goods” and “Products” as
overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence to the extent that it includes items the Registrant “intends” to market,
distribute or divide. The Registrant furttajects to the Petitioner’s definition of “Goods” and

“Products” as overbroad, unduly burdensome, and not reasonably calculated to lead to the



discovery of admissible evidence to the extent that it includes items that are not identified in
Registration No. 1,200,333. The Registrant wilbly the following definition to “Goods” and
“Products”: space heaters as identified in Registration No. 1,200,333.

13. The Registrant objects to the Petitionerfniion of “identify” or “specify” or
“state the identity of” as overbroad, unduly burdensome, requires waiver of applicable
privileges, and not reasonably calculated to lead to the discovery of admissible evidence. The
Registrant further objects to the definition of “identify” or “specify” or “state the identity of” on
the ground that it purports to create an obligation beyond the requiremegts Bf Eiv. P. and
TBMP. The Registrant further objects to the Petitioner’s definition of “identify” or “specify” or
“state the identity of” to the extent the definition undermines, contradicts, or purports to prohibit
the Registrant’s right to produce documents in response to an interrogatory purseanto F
Civ. P. 33.

14. The Registrant objects to the Petitioner’s instruction “M” as overbroad and
unduly burdensome to the extent that it requires the waiver of applicable privileges. The
Registrant further objects on the ground that it purports to create an obligation beyond the
requirements of ED. R.Civ. P. and TBMP.

15. The Registrant’s responses to each interrogatory regarding the Registrant will
include, unless otherwise noted, any entity that is using the Registrant’'s Mark on behalf of the
Registrant and/or to the benefit of the Registrant.

16.  Any objection or lack of objection to an interrogatory is not to be deemed an
admission by the Registrant that it is aware of information that is requested by the interrogatory.

17. Pursuant toeb. R. Qv. P. 26(e) the Registrant will supplement responses as

additional information becomes available to the Registrant.



18. The Registrant objects to the Petitioner’s interrogatories to the extent that they
seek a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that
are not common and customary in the United States. For this responses, the Registrant will
apply the usual meaning, definitions, precedent and/or other interpretation found in the United
States.

SPECIFIC RESPONSES

The Registrant responds to the Petitioner’s interrogatories as follows, subject to the
general objections stated above and the specific objections stated below.

1. Identify each place of business which Registrant presently maintains in
connection with trademark usage or trademark licensing in the United States, and describe the
type of business activities in each place of business.

RESPONSE TO INTERROGATORY NO. 1

The Registrant objects to Interrogatory No. 1 as vague and ambiguous with respect to the
terms “presently maintains” and “in connection with.” The Registrant further objects to this
interrogatory to the extent that it is unduly burdensome and oppressive in seeking a description
of “the type of business activities in each place of business.” The Registrant further objects to
this interrogatory to the extent it seeks information that is not relevant to the claims and defenses
asserted in this proceeding and/or seeks information not reasonably likely to lead to the
discovery of admissible evidence, including information related to “the type of business
activities in each place of business.” The Registrant will respond to this interrogatory to the
extent that it seeks the identification of edmtation maintained by the Registrant where some
aspect of the manufacture, advertising, use, sale, or offers to sell of the Product or licensing of

the Registrant’'s Mark are conducted. The Registrant will further respond to this interrogatory by



stating what type of business activities relevant to the use or licensing of the Registrant’s Mark.
Subject to and without waiving the foregoing objections and its General Objections, the
Registrant provides the following response.

The Registrant currently maintains a place of business located at 2223 Route 131 Nord,
Norte-Dame de Lourdes, Quebec JOK1KO0, Canada in connection with all “trademark usage or
trademark licensing in the United States” for the Registrant’'s Mark. Ayotte Techno-Gaz Inc.

currently rents space in a warehouse, located at 1320 State 9 Champlain, New York 12919.

2. Identify any assignment, license, distribution agreement, or other permitted use
agreements with respect to any Products bearing the SUNKISS mark of which Registrant is
aware.

RESPONSE TO INTERROGATORY NO. 2

The Registrant objects to Interrogatory No. 2 as vague and ambiguous as to the terms
“aware” and “the SUNKISS mark” and with respect to the terms “Product” and “SUNKISS
mark.” The Registrant will respond to this interrogatory applying the following definition to the
term “SUNKISS mark”™: “the Registrant’'s Mark.” The Registrant will respond to this
interrogatory applying the following definition to the term “Products:” space heaters as identified
in Registration No. 1,200,333. The Registrant will respond to this interrogatory to the extent
that it seeks an identification of any assignment, license, distribution agreement, or other
permitted use agreements in the United States with respect to any Products bearing the
SUNKISS mark of which the Registrant hastfihand knowledge. Subject to and without
waiving the foregoing objections and its General Objections, the Registrant provides the

following response.



Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will
produce non-privileged documents from which the requested information can be derived or
ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

3. Identify any United States trademark applications or registrations owned by
Registrant which incorporate the term “Sunkiss.”

RESPONSE TO INTERROGATORY NO. 3

The Registrant objects to Interrogatory No. 3 as vague and ambiguous. The Registrant
will respond to this interrogatory to the exterdttht seeks the identification of any live federal
United States trademark applications or regigins owned by Registrant which incorporate the
term “Sunkiss.” The Registrant further objects to this interrogatory to the extent that it seeks
information and identification of documentattare publicly available and therefore publicly
accessible to the Petitioner. Subject to and without waiving the foregoing objections and its
General Objections, the Registrant provides the following response.

The Registrant owns Registration No. 1,200,333.

4. Identify any assignment, license, distribution agreement, or other permitted use
agreements to which Registrant and Ayotte Techno-Gaz Inc are parties and which references the
intellectual property (including but not limited to trademarks) of either or both parties.

RESPONSE TO INTERROGATORY NO, 4

The Registrant objects to Interrogatory No. 4 as duplicative of at least Interrogatory

No. 2. The Registrant further objects to this interrogatory as vague and ambiguous with respect



to the term “references.” The Registrant further objects to this interrogatory to the extent it seeks
information that is not relevant to the claims and defenses asserted in this proceeding and/or
seeks information not reasonably likely to lead to the discovery of admissible evidence,
including information related to intellectual property other than the Registrant’s Mark. Subject
to and without waiving the foregoing objectica®d its General Objections, the Registrant
provides the following response.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will
produce non-privileged documents from which the requested information can be derived or
ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

5. Identify any assignment, license, distribution agreement, or other permitted use
agreements to which Registrant and American Industrial Ovens are parties and which references
the intellectual property (including but not limited to trademarks) of either or both parties.

RESPONSE TO INTERROGATORY NO. 5

The Registrant objects to Interrogatory No. 5 as duplicative of at least Interrogatory
No. 2. The Registrant further objects to this interrogatory as vague and ambiguous with respect
to the term “references.” The Registrant further objects to this interrogatory to the extent it seeks
information that is not relevant to the claims and defenses asserted in this proceeding and/or
seeks information not reasonably likely to lead to the discovery of admissible evidence,
including information related to intellectual property other than the Registrant’s Mark. Subject
to and without waiving the foregoing objectica®d its General Objections, the Registrant

provides the following response.



The Registrant and American Industrial Ovens share a common owner, who is also the
Director of both companies, Mr. Daniel Ayotte. While there are no written agreements between
the Registrant and American Industrial Ovens, there is an oral understanding and implied license
between the companies allowing American Industrial Ovens to use the Registrant’s Mark in the

United States.

6. Identify and describe each Product Registrant sells under the SUNKISS mark.

RESPONSE TO INTERROGATORY NO. 6

The Registrant objects to Interrogatory No. 6 to the extent that it is duplicative of at least
Interrogatory No. 3. The Registrant further objects to this interrogatory as vague and ambiguous
with respect to the terms “Product” and “SUNKISS mark.” The Registrant will respond to this
interrogatory applying the following definition the term “SUNKISS mark”: “the Registrant’s
Mark.” The Registrant will respond to this interrogatory applying the following definition to
the term “Products:” space heaters as identified in Registration No. 1,200,333. The Registrant
further objects to this interrogatory to the extent that it seeks information and identification of
documents that are publicly available and therefore publicly accessible to the Petitioner. The
Registrant further objects to this interrogatory to the extent that it seeks the identification of
Products that the Registrant no longer sells under its Mark and has voluntarily cancelled from the
Registration. Subject to and without waiving the foregoing objections and its General
Objections, the Registrant provides the following response.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or



Mr. Daniel Ayotte is the person with the Registrant with knowledge of the dates and
circumstances about the nature of the Registrant’s business including the advertising, marketing,
manufacturing, sales and/or licensing of Prodbetring the SUNKISS mark. Mr. Ayotte is to
be contacted only through counsel.

Upon information and belief Mr. Michel Charmes is knowledgeable about the nature of
the Registrant’s business including the advertising, marketing, manufacturing, sales and/or

licensing of Products bearing the SUNKISS mark.

12. Identify each person having knowledge of the dates and/or circumstances
surrounding Registrant’s creation, adoptiamg/ar acquisition of the SUNKISS marks.

RESPONSE TO INTERROGATORY NO. 12

The Registrant objects to Interrogatory No. 12 as vague and ambiguous with respect to
the term “circumstances surrounding.” The Registrant further objects to this interrogatory as
vague and ambiguous with respect to the term “SUNKISS marks.” The Registrant will respond
to this interrogatory applying the following definition to the term “SUNKISS marks”: “the
Registrant’s Mark.” The Registrant further objects to this interrogatory to the extent that it is
unduly burdensome and oppressive in seeking the identification of “each person having
knowledge” and is not limited to the identification of the person(s) who are or have been
employed by the Registrant with the most knowledge. The Registrant further objects to this
interrogatory to the extent that it seeks information that is not relevant to the claims and defenses
asserted in this proceeding and/or seeks information not reasonably likely to lead to the
discovery of admissible evidence, including information related to the Registrant’s creation,

adoption, and/or acquisition of the SUNKISS nsar&gardless of what goods or products were
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associated with the SUNKISS marks. The Registrant will respond to this interrogatory to the
extent that it seeks the identification of each person at, or previously employed by, the Registrant
with first-hand knowledge of the dates andietails of the Registrant’s creation, adoption,
and/or acquisition of its SUNKISS Mark for tReoducts. Subject to and without waiving the
foregoing objections and its General Objections, the Registrant provides the following response.
Mr. Daniel Ayotte is the person with the Registrant with knowledge of the dates and
circumstances surrounding the Registrant’s acqoisif the Registrant’'s Mark. Mr. Ayotte is
to be contacted only through counsel.
Upon information and belief Mr. Michcel Charmes, Mr. Jean Jacques Charmes and/or
Mr. Yvon Pithon have knowledge about the daed/or circumstances surrounding Registrant’s

creation, adoption, and/or acquisition of the Registrant’'s Mark.

13. For each Product identified by Registrant in response to Interrogatory No. 6 as
being sold under the SUNKISS mark, set forth the amount of sales in dollars in the United States
for the past ten years, broken down on a yearly basis.

RESPONSE TO INTERROGATORY NO. 13

The Registrant objects to Interrogatory No. 13 to the extent that it is unduly burdensome
and oppressive in seeking the identification of “the amount of sales in dollars in the United
States for the past ten years.” The Registrant further objects to this interrogatory as vague and
ambiguous with respect to the terms “Product” and “SUNKISS mark. The Registrant will
respond to this interrogatory applying the following definition to the term “Products:” space
heaters as identified in Registration No. 1,200,333. The Registrant will respond to this

interrogatory applying the following definition the term “SUNKISS mark”: “the Registrant’s
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19. For each Product identified in response to Interrogatory No. 17, identify the
manufacturer or supplier from which Ayotte Techno-Gaz acquires said Product.

RESPONSE TO INTERROGATORY NO. 19

The Registrant objects to Interrogatory No. 19 as vague and ambiguous with respect to
the terms “Product” and “SUNKISS mark.” The Registrant will respond to this interrogatory
applying the following definition to the term “Products:” space heaters as identified in
Registration No. 1,200,333. The Registrant will respond to this interrogatory applying the
following definition to the term “SUNKISS mark™the Registrant’s Mark.” The Registrant
further objects to this interrogatory to the extent that it seeks information or the identification of
information that is not within the Registranpossession, custody, or control. The Registrant
further objects to this interrogatory to the extent it seeks information that is not relevant to the
claims and defenses asserted in this proceeding and/or seeks information not reasonably likely to
lead to the discovery of admissible evidence. Subject to and without waiving the foregoing
objections and its General Objections, the Registrant provides the following response.

All Products offered or sold by Ayotte Techno-Gaz Inc. under or otherwise bearing the
Registrant’s Mark are acquired from the Registrant.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will
produce non-privileged documents from which the requested information can be derived or
ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

20. Identify and describe each Product American Industrial Ovens sells under the

SUNKISS mark.
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RESPONSE TO INTERROGATORY NO. 20

The Registrant objects to Interrogatory No. 20 as vague and ambiguous with respect to
the terms “Product” and “SUNKISS mark.” The Registrant will respond to this interrogatory
applying the following definition to the term “Products:” space heaters as identified in
Registration No. 1,200,333. The Registrant will respond to this interrogatory applying the
following definition to the term “SUNKISS mark™the Registrant’s Mark.” The Registrant
further objects to this interrogatory to the extent that it seeks information or the identification of
information that is not within the Registrangessession, custody, or control. Subject to and
without waiving the foregoing objections and itsn@eal Objections, the Registrant provides the
following response.

The Registrant has first-hand knowledge that American Industrial Ovens sells and offers
to sell space heaters under Registrant’s Mark in the United States. These space heaters sold and
offered by American Industrial Ovens are the same as the space heaters described in response to
Interrogatory No. 6, and the Registrant incorporates that description herein.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will
produce non-privileged documents from which the requested information can be derived or
ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

21. For each Product identified by Registrant in response to Interrogatory No. 20 as

being sold under the SUNKISS mark, set forth the number of units sold in the United States for

the past ten years, broken down on a yearly basis.
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RESPONSE TO INTERROGATORY NO. 21

The Registrant objects to Interrogatory No. 21 to the extent that it is unduly burdensome
and oppressive in seeking the identification of “the number of units sold in the United States for
the past ten years.” The Registrant further objects to this interrogatory as vague and ambiguous
with respect to the terms “Product” and “SUNKISS mark.” The Registrant will respond to this
interrogatory applying the following definition to the term “Products:” space heaters as identified
in Registration No. 1,200,333. The Registrant will respond to this interrogatory applying the
following definition to the term “SUNKISS mark™the Registrant’s Mark.” The Registrant
further objects to this interrogatory to the extent that it is unduly burdensome and oppressive and
seeks information that is not kept in the regelaurse of business. The Registrant further
objects to this interrogatory to the extent that it seeks information or the identification of
information that is not within the Registrangessession, custody or control. The Registrant did
not acquire ownership of the Registration until 2009. Subject to and without waiving the
foregoing objections and its General Objections, the Registrant provides the following response.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will
produce non-privileged documents from which the requested information can be derived or
ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

22. For each Product identified in response to Interrogatory No. 20, identify the

manufacturer or supplier from which Ayotte Techno-Gaz acquires said Product.
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RESPONSE TO INTERROGATORY NO. 22

The Registrant objects to Interrogatory No. 22 as vague and ambiguous with respect to
the terms “Product” and “SUNKISS mark.” The Registrant will respond to this interrogatory
applying the following definition to the term “Products:” space heaters as identified in
Registration No. 1,200,333. The Registrant will respond to this interrogatory applying the
following definition to the term “SUNKISS mark™the Registrant's Mark.” The Registrant
further objects to this interrogatory as vague and ambiguous with respect to its inquiry into the
manufacturer or supplier for “Ayotte Techn@g’ for the Products identified in response to
Interrogatory No. 20. The Registrant will respond to this interrogatory to the extent that it seeks
the identification of the manufacturer or supplier from which American Industrial Ovens
acquires each Product identified in response to Interrogatory No. 20. The Registrant further
objects to this interrogatory to the extent that it seeks information or the identification of
information that is not within the Registrampossession, custody, or control. The Registrant
further objects to this interrogatory to the extent it seeks information that is not relevant to the
claims and defenses asserted in this proceeding and/or seeks information not reasonably likely to
lead to the discovery of admissible evidence. Subject to and without waiving the foregoing
objections and its General Objections, the Registrant provides the following response.

All Products offered or sold by American Industrial Ovens under or otherwise bearing
the Registrant’s Mark are acquired from the Registrant.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will
produce non-privileged documents from which the requested information can be derived or
ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.
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23. Identify and explain the corporate relationship, if any, between Registrant and
Ayotte Techno-Gaz.

RESPONSE TO INTERROGATORY NO. 23

The Registrant objects to Interrogatory No. 23 as vague and ambiguous with respect to
the terms “explain” and “corporate relationshigsubject to and without waiving the foregoing
objections and its General Objections, the Registrant provides the following response.

Ayotte Techno-Gaz Inc. is a distributor for the Registrant in the United States. Ayotte
Techno-Gaz Inc. and the Registrant are commonly owned by Mr. Daniel Ayotte. Mr. Ayotte is
the sole shareholder of 9063-8974 Quebec Inc., who is the sole shareholder of Ayotte Techno-
Gaz Inc.. Mr. Ayotte is the majority shareholder of 9140-3543 Quebec Inc., who is a 50%
shareholder of the Registrant. Mr. Ayottehie director of both the Registrant and Ayotte

Techno-Gaz Inc.

24. Identify and explain the corporate relationship, if any, between Registrant and
American Industrial Ovens.

RESPONSE TO INTERROGATORY NO. 24

The Registrant objects to Interrogatory No. 24 as vague and ambiguous with respect to
the terms “explain” and “corporate relationshigsubject to and without waiving the foregoing
objections and its General Objections, the Registrant provides the following response.

American Industrial Ovens is a distribuffor the Registrant. The Registrant
manufactures space heaters in Canada for sale under the Registrant’s Mark in the United States.
American Industrial Ovens and the Registiam commonly owned by Mr. Daniel Ayotte. Mr.

Ayotte is the sole shareholder of 9063-8974 Quebec Inc., who is the sole shareholder of
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American Industrial Ovens/Fours Industriels Américains Inc. Mr. Ayotte is the majority
shareholder of 9140-3543 Quebec Inc., who is a 50% shareholder of the Registrant. Mr. Ayotte
is the director of both the Registrant and American Industrial Ovens. American Industrial Ovens
is used by Mr. Ayotte as the face of his operation in the United States, rather than the French
name Ayotte Techno-Gaz Inc., because he considered Ayotte Techno-Gaz Inc. was not relatable

in the English-speaking United States.

25. Identify and explain the corporate relationship, if any, between Ayotte Techno-
Gaz and American Industrial Ovens.

RESPONSE TO INTERROGATORY NO. 25

The Registrant objects to Interrogatory No. 25 as vague and ambiguous with respect to
the terms “explain” and “corporate relationship.” The Registrant further objects to this
interrogatory to the extent that it seeks information or the identification of information that is not
within the Registrant’s possession, custody or control. Subject to and without waiving the
foregoing objections and its General Objections, the Registrant provides the following response.

American Industrial Ovens and Ayotte Techno-Gaz Inc. are commonly owned by Mr.
Daniel Ayotte. Mr. Ayotte is the sole shareholder of 9063-8974 Quebec Inc., who is the sole
shareholder of both American Industrial Ovens/Fours Industrieals Ameéricains Inc. and Ayotte
Techno-Gaz Inc. Mr. Ayotte is the directarfsboth Ayotte Techno-Gaz Inc. And American

Industrial Ovens.

26. Identify all outlets through which third-parties sell Products under the SUNKISS

mark. ldentify any assignment, license, distribution agreement, or other permitted use
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specifically, with reference to Interrogatory numbers, the areas of participation of each such
person.

RESPONSE TO INTERROGATORY NO. 31

The Registrant objects to Interrogatory No. 31 as vague and ambiguous with respect to
the term “participated in any way.” The Registrant will respond to this interrogatory to the
extent that it seeks the identification of persah® participated in a meaningful or substantive
manner, and not merely ind@ minimismanner, such as forwarding of correspondence that the
person did not write, read, or otherwise reviesubject to and without waiving the foregoing
objections and its General Objections, the Registrant provides the following response.

Mr. Ayotte participated in the preparation of the answer or responses to these

Interrogatories.
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Thermoreactors, Inc.

Acaud O Zo15

These objections and responses are served by counsel for Registrant, Sunkiss

Datd/

7

Respectfully submitted,

b 2= 27

Rebecca J. Stempien Coyle
Paul Grandinetti

LEVY & GRANDINETTI

P.O. Box 18385

Washington, D.C. 20036-8385
Telephone (202) 429-4560
Facsimile (202) 429-4564

Attorneys for Registrant



CERTIFICATE OF SERVICE
I certify that a copy of the foregoing Registrant’s Objections and Responses to
Petitioner’s First Set of Interrogatories was served this date by first class mail, postage prepaid,
and e-mail on the Petitioner’s attorneys as follows:

Ms. Kristen A. Mogavero

Ms. Jess M. Collen

COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building

80 South Highland Avenue

Ossining, New York 10562
kmogavero@collenip.com

August 10, 2015 M//é Q

Date Rebeccad. Stempien Ct(yle




VERIFICATION
I, Daniel Ayotte, the Director of Sunkiss Thermoreactors, Inc., have read the foregoing
Registrant’s Objections and Responses to Petitioner’s First Set of Interrogatories and know their
contents. The statement are true and correct and are of my own personal knowledge, except for
those matters stated to be upon information and belief, and as to those matters, | believe them to
be true.

I declare under penalty of perjury under the laws of the United States of America that the
»

foregoing is true and correct.

@M 1D Jois” @cﬁm

Date ' Daniel Ayotte
Director
Sunkiss Thermoreactors, Inc.
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EXHIBIT 7/



I*I Office de la propriété  Canadian
intellectuelle Intellectual Property
du Canada Office
Un organisme An Agency of
d'Industrie Canada Industry Canada
50, rue Victoria 50 Victoria Street

Place du Porta

C ge I Place du Portage |
Gatineau (Québec) K1A 0C9

Gatineau, Quebec K1A 0C9

SUNKISS THERMOREACTORS INC.
180, Arboit Street

L' Assomption

QUEBEC J5W 4P5

Marque de commerce - Trade-mark

THERMOREACTEUR

Objet: PROCEDURES SELON L'ARTICLE 45

Conformément a 1'article 45 de la Loi sur les marques de
commerce, le propriétaire inscrit de la marque de
commerce susmentionnée doit fournir une preuve
d'emploi dans les trois mois de la date du présent avis.
La preuve d'emploi doit étre sous forme d'affidavit ou
de déclaration solennelle et doit démontrer :

. I'emploi de la marque de commerce enregistrée
au Canada a un moment quelconque au cours
des trois ans précédant la date de cet avis, a
1'égard de chacune des marchandises / chacun
des services que spécifie 1'enregistrement
et, dans la négative;

. la date a laquelle la marque de commerce
enregistrée a été employée pour la derniére fois
et la(les) raison(s) de son défaut d'emploi
depuis cette date.

Pour plus d’information concernant la pratique du
registraire relativement a la procédure prévue 2 1'article
45, veuillez consulter 1'énoncé de pratique Pratique
régissant la procédure de radiation prévue a l'article 45
disponible sur le site web de 1'Office de la propriété
intellectuelle du Canada 4 www.opic.gc.ca.

Canadi

Date
22 janv/Jan 2015

Votre référence - Your File

Notre référence - Our File

1008533

Numéro d'enregistrement - Registration Number

TMAS71,218

Date d’enregistrement - Registration Date

25 nov/Nov 2002

Re: SECTION 45 PROCEEDINGS

In accordance with s. 45 of the Trade-marks Act, the
registered owner of the above trade-mark is required to
furnish evidence within three months from the date of
this notice. The evidence must be in the form of an
affidavit or a statutory declaration and should
demonstrate:

o use of the registered trade-mark in Canada at
any time during the three year period
immediately preceding the date of this notice
with respect to each of the wares/services
specified in the registration and, if not;

. the date when the registered trade-mark was
last used in Canada and the reason(s) for the
absence of use since that date.

For information concerning the Registrar's practice in
section 45 proceedings, please consult the practice notice
Practice in Section 45 Proceedings available on the
Canadian Intellectual Property Office's website at
WWW.Cipo.ic.gc.ca.

www.opic.ic.gc.ca
www.cipo.ic.gc.ca SUNKISS000307

OPIC




I*I Office de la propriété  Canadian

intellectuelle Intellectual Property
du Canada Office

Un organisme An Agency of

d'Industrie Canada industry Canada

page:

2

Si le propriétaire inscrit ne produit aucune preuve
d'emploi en réponse a cet avis, 1'enregistrement est
passible d'étre radié et le registraire rendra une
décision finale de radier I'enregistrement de 1a
marque de commerce conformément a 1'article 45(3)
de la Loi sur les marques de commerce.

If the registered owner does not file any evidence in
response to this notice, the registration is liable to be
expunged and the Registrar will issue a final decision
expunging the trade-mark registration in accordance
with s. 45(3) of the Trade-marks Act.

Registraire des marques de commerce
Registrar of Trade-marks

POUR RENSEIGNEMENTS / FOR INFORMATION

opic.ic.ge.ca / cipo.ic.ge.ca

cc: MCMILLAN LLP
1000 SHERBROOKE STREET WEST
27TH FLOOR
MONTREAL
QUEBEC H3A 3G4

¢ BCF S.E.N.C.R.L./BCF LLP
1100, boul. René-Lévesque Ouest
25e Etage
Montréal
QUEBEC H3B 5C9

www.opic.ic.gc.ca

www.cipo.ic.gc.ca SUNKISS000308

819-997-7300

Partie requérante/Requester:

MCMILLAN LLP

Ref: 233737

Ref:




APPL'N/DEM. NO 1 008 533

FILING DATE/DATE DE PRODUCTION:

REGISTRATION DATE/DATE D'ENREGISTREMENT:

REGISTRANT/PROPRIETAIRE ORIGINAL:
SUNKISS

SOCIETE ANONYME

6/10 BOULEVARD DES MONTS D'OR

69580 SATHONAY CAMP

FRANCE

REP FOR SERVICE/REP POUR SIGNIFICATION:

BCF SE.N.CR.L/BCFLLP
1100, boul. René-Lévesque Ouest
25¢ Ftage

Montréal

QUEBEC H3B 5C9

TRADE-MARK/MARQUE DE COMMERCE:

THERMOREACTEUR

WARES/MARCHANDISES:

Appareils de séchage, fusion et polymérisation, nommément: émetteurs d'énergies infrarouge et convectionnelle générées par

REGISTRATION/ENREGISTREMENT NO TMA571,218

15 mars/Mar 1999
25 nov/Nov 2002

CURRENT OWNER/PROPRIETAIRE COURANT:
SUNKISS THERMOREACTORS INC.

180, Arboit Street

L'Assomption

QUEBEC

J5W 4P5

combustion catalytique pour utilisation dans des applications industrielles telles que le séchage, la fusion et/ou la

polymérisation de différentes matiéres; éléments de chauffage catalytique pour étre utilisés dans le domaine du chauffage de

batiments et/ou de locaux.

CLAIMS/REVENDICATIONS:

Employée au CANADA depuis 04 juin 1980 en liaison avec les marchandises.

FOOTNOTES/NOTES:

CHANGE IN TITLE/CHANGEMENT DU TITRE:

TYPE OF CHANGE/GENRE DE CHANGEMENT: MERGER/FUSIONNEMENT
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 09 nov/Nov 2006
DATE OF CHANGE/DATE DE CHANGEMENT: 21 janv/Jan 2005
COMMENTS/COMMENTAIRES: FROM: SUNKISS

SOCIETE ANONYME
TO: AJ.C.

(société par actions simplifiée)

Voir Preuve au dossier/See evidence on File No. 1008533

22 janv/Jan 2015

JF-12

SUNKISS000309

Page

1



APPL'N/DEM. NO 1008 533 REGISTRATION/ENREGISTREMENT NO TMA571,218

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: NAME AND ADDRESS/NOM ET ADRESSE
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 09 nov/Nov 2006
DATE OF CHANGE/DATE DE CHANGEMENT:; 29 sept/Sep 2006
COMMENTS/COMMENTAIRES: FROM: AJ.C.
gl§oc1ete par actions simplifiée)
O: SUNKISS

Voir Preuve au dossier/See evidence on File No. 1008533

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: ASSIGNMENT/CESSION
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 18 janv/Jan 2010
DATE OF CHANGE/DATE DE CHANGEMENT: 07 oct/Oct 2009
COMMENTS/COMMENTAIRES: FROM: SUNKISS
TO: SUNKISS THERMOREACTORS INC.

Voir Preuve au dossier/See evidence on File No. 448571

22 janv/Jan 2015 ot SUNKISS000310 Page 2




I *I Office de la propriété Canadian
intellectuelle Intellectual Property
du Canada Office
Un organisme An Agency of
d'Industrie Canada Industry Canada
50, rue Victoria 50 Victoria Street
Place du Porta Place du Porta

el el
Gatineau (Quégec) K1A0C8 Gatineau, Quegec K1A 0CS9

SUNKISS THERMOREACTORS INC.
180, Arboit Street

L'Assomption

QUEBEC J5W 4P5

Marque de commerce - Trade-mark

SUNKISS

Objet: PROCEDURES SELON L'ARTICLE 45

Conformément a I'article 45 de 1a Loi sur les marques de
commerce, le propriétaire inscrit de la marque de
commerce susmentionnée doit fournir une preuve
d'emploi dans les trois mois de la date du présent avis.
La preuve d'emploi doit étre sous forme d'affidavit ou
de déclaration solennelle et doit démontrer :

. 1'emploi de la marque de commerce enregistrée
au Canada a un moment quelconque au cours
des trois ans précédant la date de cet avis, a
I'égard de chacun des produits / services que
spécifie 1'enregistrement et, dans la

négative;

° la date & laquelle la marque de commerce
enregistrée a été employée pour la derniére fois
et la(les) raison(s) de son défaut d'emploi
depuis cette date.

Pour plus d'information concernant la pratique du
registraire relativement 4 la procédure prévue a 'article
45, veuillez consulter 1'énoncé de pratique Pratique
régissant la procédure de radiation prévue a l'article 45
disponible sur le site web de 1'Office de la propriété
intellectuelle du Canada & www.opic.gc.ca.

i+l

Canadi

www.opic.ic.gc.ca
www. cipo.ic.gc.ca

Date
1 juin/Jun 2015

Votre référence - Your File

Notre référence - Our File
448571
Numéro d'enregistrement - Registration Number
TMA247,387
Date d'enregistrement - Registration Date
27 juin/Jun 1980

Re: SECTION 45 PROCEEDINGS

In accordance with s. 45 of the Trade-marks Act, the
registered owner of the above trade-mark is required to
furnish evidence within three months from the date of
this notice. The evidence must be in the form of an
affidavit or a statutory declaration and should
demonstrate:

° use of the registered trade-mark in Canada at
any time during the three year period
immediately preceding the date of this notice
with respect to each of the goods/services
specified in the registration and, if not;

° the date when the registered trade-mark was
last used in Canada and the reason(s) for the
absence of use since that date.

For information concerning the Registrar's practice in
section 45 proceedings, please consult the practice notice
Practice in Section 45 Proceedings available on the
Canadian Intellectual Property Office's website at

www.cipo.ic.gc.ca.

OPIC A

SUNKISS000311



.*I Office de la propriété Canadian

intellectuelle Intellectual Property
du Canada Office

Un organisme An Agency of

d'Industrie Canada Industry Canada

page: 2

Si le propriétaire inscrit ne produit aucune preuve
d'emploi en réponse a cet avis, 1'enregistrement est
passible d'étre radié et le registraire rendra une
décision finale de radier I'enregistrement de la
marque de commerce conformément a 1'article 45(3)
de la Loi sur les marques de commerce.

If the registered owner does not file any evidence in
response to this notice, the registration is liable to be
expunged and the Registrar will issue a final decision
expunging the trade-mark registration in accordance
with s. 45(3) of the Trade-marks Act.

Registraire des marques de commerce
Registrar of Trade-marks

POUR RENSEIGNEMENTS / FOR INFORMATION

opic.ic.ge.ca / cipo.ic.gc.ca

cc: MCMILLAN LLP
BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER
181 BAY STREET
TORONTO
ONTARIO M5J 2T3

cc: ROBIC
CENTRE CDP CAPITAL
1001, SQUARE-VICTORIA, BLOCE - 8E
ETAGE ,
MONTREAL
QUEBEC H2Z 2B7

Bl www.gpic.ic.gc.ca
Canada e opiC

819-997-7300

Partie requérante/Requester:

McMillan LLP

Ref: 233737

Ref: 015348-0006 BHS/MMO

SUNKISS000312



APPL'N/DEM. NO 448 571 REGISTRATION/ENREGISTREMENT NO TMA247,387

FILING DATE/DATE DE PRODUCTION: 08 janv/Jan 1980
REGISTRATION DATE/DATE D'ENREGISTREMENT: 27 juin/Jun 1980
RENEWAL DATE/DATE DE RENOUVELLEMENT: 27 juin/Jun 2010
REGISTRANT/PROPRIETAIRE ORIGINAL: CURRENT OWNER/PROPRIETAIRE COURANT:
CALINTER S.A. SUNKISS THERMOREACTORS INC.

¢/o M.Yvon Python 180, Arboit Street

20, rue de Lausanne L'Assomption

1201 Geneve QUEBEC

SWITZERLAND JI5W 4P5

REP FOR SERVICE/REP POUR SIGNIFICATION:
ROBIC

CENTRE CDP CAPITAL

1001, SQUARE-VICTORIA, BLOC E - 8E ETAGE
MONTREAL

QUEBEC H2Z 2B7

TRADE-MARK/MARQUE DE COMMERCE:

SUNKISS

GOODS/PRODUITS:

Heating, air-conditioning and refrigerating apparatus.

CLAIMS/REVENDICATIONS:
Used in SWITZERLAND on goods.

Registered in or for SWITZERLAND on May 13, 1964 under No. 204616 on goods.

FOOTNOTES/NOTES:

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: ASSIGNMENT/CESSION
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 19 juil/Jul 1996
DATE OF CHANGE/DATE DE CHANGEMENT: 12 fév/Feb 1996
COMMENTS/COMMENTAIRES: CHANGED/MODIFIER:
FROM/DE: CALINTER S.A. c/o M.Yvon Python
TO/A: AJ.C., AFRENCH COMPANY,

01 juin/Jun 2015 sF-12 SUNKISS000313 Page

1



APPL'N/DEM. NO 448 571 REGISTRATION/ENREGISTREMENT NO TMA247,387

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: NAME AND ADDRESS/NOM ET ADRESSE
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 09 nov/Nov 2006
DATE OF CHANGE/DATE DE CHANGEMENT: 29 sept/Sep 2006
COMMENTS/COMMENTAIRES: FROM: AJ.C.
TO: SUNKISS

Voir Preuve au dossier/See evidence on File No. 1008533

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: ASSIGNMENT/CESSION
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 18 janv/Jan 2010
DATE OF CHANGE/DATE DE CHANGEMENT: 07 oct/Oct 2009
COMMENTS/COMMENTAIRES: FROM: SUNKISS
TO: SUNKISS THERMOREACTORS INC.

Voir Preuve au dossier/See evidence on File No. 448571

01 juin/Jun 2015 JF-12  SUNKISS000314 Page 2
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9/8/2015 Canadian trade-mark data: 1710294 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr...

Canadian Intellectual Office de la propriété Ve "
I * I Property Office intellectuelle du Canada (-’dnada

An Agency of Un organisme

Industry Canada d'Industrie Canada

Canadian Intellectual Property Office

Canadian trade-mark data

I Third-Party Information Liability Disclaimer

Back to search

The database was last updated on:2015-09-01

APPLICATION NUMBER: REGISTRATION NUMBER:
1710294 not registered
STATUS: SEARCHED
FILED: 2015-01-12
FORMALIZED: 2015-01-13
APPLICANT:
FINAM
Chemin des Vignes - Zone d'Activités
Actipole 2B
F-01360 Bressolles
FRANCE

AGENT:

MCMILLAN LLP

BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER

181 BAY STREET

TORONTO

ONTARIO M5J 2T3

REPRESENTATIVE FOR SERVICE:
MCMILLAN LLP

BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER

181 BAY STREET

TORONTO

ONTARIO M5J 2T3

TRADE-MARK (Word):

SUNKISS THERMOREACTORS

INDEX HEADINGS:
SUNKISS THERMOREACTORS

SUN KISS

THERMO REACTORS

SUNKISS000315
http://www .cipo.ic.gc.ca/app/opic-cipo/trdmrks/srch/ivw Trdmrk.do?lang=eng&status=OK&fileNumber=1710294&extension=0&startingD ocumentindexOnPage=1

12


http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#app
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#reg
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03110.html
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#filed
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#formalized
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#regis
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#agent
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#rep
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03109.html#trademark
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ind

9/8/2015 Canadian trade-mark data: 1710294 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr...

GOODS:

(1) heating apparatus, air conditioning apparatus, cooling apparatus, and drying apparatus;
industrial heating apparatus, namely heat generating apparatus, polymerisation and melting
apparatus and installations

SERVICES:

(1) reparation and maintenance of heating apparatus, air conditioning apparatus, cooling apparatus,

and drying apparatus; reparation and maintenance of industrial heating apparatus, namely heat
generating apparatus, polymerisation and melting apparatus and installations

CLAIMS:
Proposed Use in CANADA.

ASSOCIATED MARKS:
1,710,292

Action Information

ACTION DATE BF COMMENTS
Filed 2015-01-12

Created 2015-01-12

Formalized 2015-01-13

Search Recorded 2015-07-31

Examiner's First 2015-07-31 2016-01-31

Report

Back to search Back

Last updated: 2015-09-01

SUNKISS000316
http://www .cipo.ic.gc.ca/app/opic-cipo/trdmrks/srch/ivw Trdmrk.do?lang=eng&status=OK&fileNumber=1710294&extension=0&startingD ocumentindexOnPage=1

22


http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ware
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#serv
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#claims
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#associated
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#action

9/8/2015 Canadian trade-mark data: 1710292 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr...

Canadian Intellectual Office de la propriété Ve "
I * I Property Office intellectuelle du Canada (-’dnada

An Agency of Un organisme

Industry Canada d'Industrie Canada

Canadian Intellectual Property Office

Canadian trade-mark data

I Third-Party Information Liability Disclaimer

Back to search

The database was last updated on:2015-09-01

APPLICATION NUMBER: REGISTRATION NUMBER:
1710292 not registered
STATUS: SEARCHED
FILED: 2015-01-12
FORMALIZED: 2015-01-13
APPLICANT:
FINAM
Chemin des Vignes - Zone d'Activités
Actipole 2B
F-01360 Bressolles
FRANCE

AGENT:

MCMILLAN LLP

BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER

181 BAY STREET

TORONTO

ONTARIO M5J 2T3

REPRESENTATIVE FOR SERVICE:
MCMILLAN LLP

BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER

181 BAY STREET

TORONTO

ONTARIO M5J 2T3

TRADE-MARK (Word):

SUNKISS

INDEX HEADINGS:
SUNKISS

SUN KISS
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http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03110.html
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#filed
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http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#rep
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03109.html#trademark
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9/8/2015 Canadian trade-mark data: 1710292 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr...

GOODS:

(1) air conditioning apparatus, cooling apparatus, and drying apparatus; industrial heating
apparatus, namely heat generating apparatus, polymerisation and melting apparatus and
installations

(2) all heating apparatus, heating elements and unit heaters

SERVICES:

(1) reparation and maintenance of heating apparatus, air conditioning apparatus, cooling apparatus,

and drying apparatus; reparation and maintenance of industrial heating apparatus, namely heat
generating apparatus, polymerisation and melting apparatus and installations

CLAIMS:

Used in OHIM (EU) on goods (1).

Used in FRANCE on goods (2).

Registered in or for OHIM (EU) on February 19, 2002 under No. 1997220
on goods (1).

Registered in or for FRANCE on September 23, 1991 under No. 1695957 on
goods (2).

Proposed Use in CANADA.

ASSOCIATED MARKS:
1,710,294

Action Information

ACTION DATE BF COMMENTS
Filed 2015-01-12

Created 2015-01-12

Formalized 2015-01-13

Search Recorded 2015-07-31

Examiner's First 2015-07-31 2016-01-31

Report

Back to search Back

Last updated: 2015-09-01

SUNKISS000318
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6272015 American Industrial Ovens - Ayotte Techno-Gaz

INDUSTRIAL WASHER ULTRA-PORTABLE DRYING SYSTEM
SUN-SPOT

TRY OUR TECHNOLOGY ON YOUR OWN PRODUCT AT OUR TEST FACILITY °

WHO WE WORK FOR

@ amopiRrs FRIGIDAIRE Mack <Richelieu AkzoNobel NS

USA « CANADA -+ MEXICO + AFRICA

http://www .americanovens.com/en SUNKISS000002 3
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4 suNKIss SUNKISS

THERMOREACTORS INC.

HT100 - HT200

EFFICIENCY
Sunkiss-Thermoreactors are flameless catahtic infrared heaters,
This unit is simple to use, cost effective and offers the option to force
the drying or curing of any type of organic coatings. s particularly
efficient over water base type of coating, since i force the moisture
out of the film within 2 to 3 minutes.

NO BUFFING REQUIRED
With such a quick curing process, there’s no need to use fans or any air movement to
make the paint dry faster. No dust or dirt is blown onto the paint. so no buffing is required.

SUNKISS THERMOREACTORS CURING TIME
HT100 / HT200 VS CONVECTION

TIME OF POLYMERISATION (Misd

- i ndustrial futomote’ | Industral
TYPE OF COATING

L PRINTED B CAMADA




% SUNKISS

TH OREACT 5 INC.

HT100 - HT200

Read and control the
surface tempersature to
avoid overheat with an
accuracy of + 3 F

Allow to move the HT-100
or HT-200 sideways

TECHNOLOGY OF CATALYTIC COMBUSTION

The flameless combustion produced by the Sunkiss-Thermoreactors emis medium waves infrared which
tremendous heat within the film through molecular excitation. This action drives the salvent and the water outward.

FEATURES WILL WORK OF ALL TYPES ﬁ*" o .

= Flameless, catalytic combustion, = Very fast curing, low fuel OF ORGANICS COATINGS by =
100 % safe to use consumption “ . e . -

* Infrared medium waves * Energy saving: S0-60 s

« CSA approved compare t convection * Epoxy's * Lacquer

o o = Wazer base * Acryic's
* Curing foot print 4 X 4 feet by * Shortar drying time: increase

Thermareactors: HT-200 have Production capacity

a4 X 8 feet foot print * Maintanance free, solid and * Aloyd * Seslant
* 6 to B times faster then comvection  'ODUSE construction, ife span * Melamine * Etc.

APRLICATIONS

GO0000NVNIH




Four industriel

Ligne a peinture Ayo tte
Laveuse industrielle SUN.
Braleur, séchoir industriel TECHNO-GAZ Inc.

Dryi . g

! PROCEDE INDUSTRIEL HT-100-200
Infrared System Industrial Process americanovens.com

Burner

Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950
Fax : (450) 756-2264

2223 Rte 131 N. Notre-Dame De Lourdes Quebec JOK 1K0 Can.

Paint Line-Washer

Facturé a: Bill to: Lieu des travaux: Ship to:
Richelieu America Ltd Marvin Wittmer
7021 Sterling Ponds Crescent 10811 E. 875 N.
Sterling Heights, Michigan 48312 Odon
USA

Indiana 47562 USA

P.O. Number

Invoice Date Invoice #
# DE COMMANDE AUTORISATION DATE DE LA FACTURE # DE LAFACTURE
02056666 05-01-15 504
QT. SHIP PRICE Amount
Quantité expediée

6 SHT200

9625HT200

Dry Syst. Wall / Mount (2 Thermoreactor Sunkiss )

65826.50 6 6 926.50 41 559.00
Propane Gas
. Good Day

THANK YOU

MERCI

Veuillez émettre votre chéque & l'ordre de: Ayotte Techno-Gaz inc.
Please make a payment to : Ayotte Techno-Gaz inc.

T.P.S. #132215401 Montant total 41 559.00
TV.Q. #1012264255

FINAMOO0006
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4 sUNKIss SUNKISS

THERMOREACTEURS INC.

® HT100 - HT200

TEMPS DE SECHAGE SUNKISS THERMOREACTEURS
HY100 / HT200 VS CONVECTION

B ]
6 Surkas
= Thermerdactire
E Comeetite
§ a0 |
I |
k.
A2y Pugsites Felpatiane  Auirithees Ry s Pertre
R B C L oy onireie
sl achegerives b ENm e
TYER [ REVETENENT

| MINIMISE LE POLISSAGE
Leur grande efficicad parmet datteindre un nvest de pechage s poustibre excegkionnal.
Leur rapidite nédult ke besoing de polissage des revitemans apchouas,

CANADA ONTARIO ETATS-UNIS ILLINOIS OREGON
Tél. : 1800 361-6000 Barte Té. : 1 500 61554486 Chicage Portiand
Téldc, : 1 8003630193 Kilchenar Téibe. : 1 800 6767454

Miginsauga outsvilly Nash
ALBERTA it CAROLINE DU NORD m .
Calgary Sudbury Charlotto
Edmaron Trundar Bay High Paint Bosion Snatlie
COLOMBIE-BRITANNIQUE  Toront Falaigh MICHIGAN
Kalowns QUEBEC CAROLINE DU SUD Detrot
Vancouver Drummencvilia Greenvise NEW JERSEY
Victoria Laval CONNECTICUT Avenel
MAMITOBA Lewiguas) Hartford Uincodn Park
Winripeg brypsag FLORIDE NEW YORK

Daria Beach Hew vork

r&:.l:;mnuusm SKBRATOHENAN aria

Regina
::"wﬂ_‘.“cm o 94 Pompana Boath OHIO

ax

e e g ichetes # 9625HT100 & # 9625HT200

THERMOREACTEURS

EFFICACITE ET PEAFORMANCES

et HT100 - HT200

FINAMOO00081



HT100 : # 9625HT100 ‘ 1SU':N:KISS

HT200 : # 9625HT200
Rail: # 9625HTR1

RMOR INC.

HT10

Portae da B0 poucey
Angle da rotaton de 180°

priscasian da 4 /- 37

- Trmpa dsecumsion do 1 PYROMETRE

=T de séchags Lim et corertle b tampérature
ou e polmerisation du substret, dune préacision
- Termpa de séchage ou de + /- IF dvitant la.
dn polymérinacen murchesii den sarfcns
THERMOREACTEURE
CPUNT GRANDE FLEXIDIITE
DE LA CATALYTIGUE
Le printicn da la combustion sans flamme du it 100 & du i R Infraroug des mopennes
a4t Bt o riveaw madbcubine gur difirents Ca g B51 produll par b rhoction physicochimgue du gas et da

typea 3
Fotyghne su CoNEact des Fores Imprbgnass du composd o platoe,

CARACTERISTIGUES B fo plus reoce o b conwcion. EFFICAGE SUR TOUT TYPE
= Corvbmbon extahtino $90% omsommation de gac DE REVETEMENTS
Sarvame: 1CTIN Mlourthre ¥ Etoniris d dnergs ge SOE0%  Lrithain » Nkieina,
» Langlieor donde mirertug moyenna gt &ls convecsen v i o o tacun
* Aoprouve C5A « Tamps de skchage acctldon oo o Hans Tob * Acryioue
T e < comn
Sgrifeatve e i produeion chrsar i

* Constructon schde ot robuste gu * Aloydn >
@ - esphrance du wa te S0 a0 . s,
sans manitenance

» Lunts HE-200 permet un
royrewrman d £ X
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REDACTED

(DOCUMENT FILED UNDER SEAL
CONTAINS CONFIDENTIAL INFORMATION)
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(DOCUMENT FILED UNDER SEAL
CONTAINS CONFIDENTIAL INFORMATION)
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(DOCUMENT FILED UNDER SEAL
CONTAINS CONFIDENTIAL INFORMATION)
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM, )
)
Petitioner, )
) Cancellation No. 92/060,849
V. )
) Reg. No. 1,200,333
Sunkiss Thermoreactors, Inc., )
) Mark: SUNKISS
Registrant. )
)

REGISTRANT'S OBJECTIONS AND RESPONSES TO
PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSION

The Registrant, Sunkiss Thermoreactors, (fRegistrant”), by and through counsel,
responds to the Petitioner’s First Set of Requests for Admissions as follows.

These responses are made solely for purposes of this action. Each response is made
subject to all objections as to competence, relevance, materiality, propriety, and admissibility,
and all other objections and grounds which would require the exclusion of any statement
contained herein, all of which objections and grounds are expressly reserved and may be
interposed at the time of trial or during any other proceedings in this action.

The Registrant’s responses are based upon information currently available to it. The
Registrant’s investigation and discovery in this action are ongoing, and the Registrant reserves
the right to supplement these answers in the event that additional information is obtained through
such investigation or discovery. The Registsardsponses are made without prejudice to its
rights to introduce any and all documents and other evidence of any kind in the proceedings in

this action.



Unless otherwise explicitly stated to the contrary, nothing contained in these responses is
intended to be or should be construed to be an admission by the Registrant of the relevance or
admissibility at trial or on any motion of any information contained in these responses.

GENERAL OBJECTIONS AND RESPONSES

The Registrant’s responses are made subgeeaind without waiver of, the following
general objections as well as any specific objection(s) stated for each request.

The Registrant’s General Objections and Responses to Petitioner’s First Set of
Interrogatories, served contemporaneously herewith, are incorporated by reference and made a
part hereof, as if fully stated herein.

SPECIFIC RESPONSES

The Registrant responds to the Petitioner’s requests for admission as follows, subject to
the General Objections stated above and in the Registrant’s General Objections and Responses to
Petitioner’s First Set of Interrogatories.

1. All documents produced by Registrant in response to Petitioner’s First Set of
Requests for the Production of Documents and Things in this proceeding are genuine pursuant to
the Federal Rules of Evidence.

Response to Request No. 1

The Registrant objects to Request No. 1 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request to the extent it calls for a legal conclusion. The Registrant also objects to this
request as vague and ambiguous with respect to the term “ genuine.” The Registrant further

objects to this request to the extent that it encompasses any documents not yet reviewed or



produced by the Registrant. Without waivihgse objections, the Registrant responds as
follows:

The Registrant ADMITS that to the best of its knowledge, and unless otherwise noted or
stated, the documents produced in response to Petitioner’s First Set of Requests for the
Production of Documents and Things in this proceeding are admissible and capable of
authentication under the Federal Rules of Evidence, in particular Rules 901 through 903 and

1001 through 1007.

2. All documents produced by Registrant in response to Petitioner’s First Set of
Requests for the Production of Documents and Things in this proceeding are part of the business
records of Registrant kept in the normal course of Registrant’s business.

Response to Request No. 2

The Registrant objects to Request No. 2 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request to the extent it calls for a legal conclusion. The Registrant further objects to this
request as vague and ambiguous with respect to the term “normal course of business.” The
Registrant responds to the request applyinglédimition of “records of a regularly conducted
activity” from FeD. R. EvID. 803(6) to the term “normal course of business.” The Registrant
further objects to this request to the extent that it encompasses any documents not yet reviewed
or produced by the Registrant. Without watyithose objections, the Registrant responds as

follows:



The Registrant ADMITS IN PART and DENIBS PART. Specifically, the Registrant
ADMITS that to the best of its knowledge, that many of the documents produced in response to
Petitioner’s First Set of Requests for the Production of Documents and Things in this proceeding
are records of a regularly conducted activity, pursuanttoR. EviD. 803(6). However, not all
of the produced documents are records of a regularly conducted activity, for example some

produced documents may be public records.

3. All documents produced by Registrant in response to Petitioner’s First Set of
Requests for the Production of Documents and Things in this proceeding are admissible as
evidence in this proceeding under the Federal Rules of Evidence, subject to any objections of
Registrant on the grounds of relevance.

Response to Request No. 3

The Registrant objects to Request No. 3 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request to the extent it calls for a legal conclusion. The Registrant objects to this request
to the extent that it is duplicative of at least Request Nos. 1 and 2. The Registrant further objects
to this request to the extent that it encompasses any documents not yet reviewed or produced by
the Registrant. Without waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that to the best of its knowledge, and unless otherwise noted or
stated, the documents produced in response to Petitioner’s First Set of Requests for the
Production of Documents and Things in this proceeding are admissible and capable of

authentication under the Federal Rules of Evidence, in particular Rules 901-903, and 1001-1007.



4. Registrant has entered into agreement(s) with one or more third parties granting
Registrant the right to use the SUNKISS mark.

Response to Request No. 4

The Registrant objects to Request No. 4 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporatesse objections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant objects to this request to the extent it
seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that
are not common and customary in the United States, in particular to the words “agreement”
and/or “right to use.” For this response, the Registrant will apply the usual meaning, definitions,
precedent and/or other interpretation found in the United States. Without waiving those
objections, the Registrant responds as follows:

The Registrant ADMITS that it entered into an agreement to use the Registrant’s Mark in
the United States with Sunkiss Societe par Action Simplifiee; and then entered into an
assignment agreement in 2009 with Sunkiss Societe par Action Simplifiee transferring

ownership of the Registrant’s Mark to the Registrant.

5. Registrant has entered into agreement(s) with one or more third parties granting

Registrant the right to use the SUNKISS mark and such agreement(s) are still valid and in effect.



Response to Request No. 5

The Registrant objects to Request No. 5 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
that it is duplicative of Request No. 4. The Registrant further objects to this request to the extent
that it seeks information and documents that are not relevant to the claims and defenses asserted
in this proceeding and/or seeks information not reasonably likely to lead to the discovery of
admissible evidence, including information related to any agreements or parts of agreements that
are not strictly related to the ownership and/or use of trademarks. The Registrant objects to this
request to the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or
other interpretation, that are not common and customary in the United States, in particular to the
words “agreement” and/or “right to use.” For this response, the Registrant will apply the usual
meaning, definitions, precedent and/or other interpretation found in the United States. Without
waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that it entered into an agreement in 2008 to use the Registrant’s
Mark in the United States with Sunkiss Societe par Action Simplifiee and then entered into an
assignment agreement in 2009 with Sunkiss Societe par Action Simplifiee transferring
ownership of the Registrant’s Mark to the Registrant. The Registrant further ADMITS that the

2009 assignment agreement remains valid and in effect and that the 2009 assignment agreement



had the effect of nullifying and/or making unnecessary any rights to use the Registrant’s Mark

from the 2008 agreement.

6. Registrant has entered into licensing agreement(s) granting third-parties the right
to use the SUNKISS mark.

Response to Request No. 6

The Registrant objects to Request No. 6 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant objects to this request to the extent it
seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that
are not common and customary in the United States, in particular to the words “licensing
agreement” and/or “right to use.” For this response, the Registrant will apply the usual meaning,
definitions, precedent and/or other interpretation found in the United States. Without waiving
those objections, the Registrant responds as follows:

The Registrant ADMITS that it has entered into distribution agreement(s), which include

granting these third-parties the right to use the Registrant’s Mark in the United States.

7. Registrant has entered into licensing agreement(s) with Ayotte Techno-Gaz Inc.

regarding use of the SUNKISS mark in the United States.



Response to Request No. 7

The Registrant objects to Request No. 7 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant objects to this request to the extent it
seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that
are not common and customary in the United States, in particular to the words “licensing
agreement” and/or “regarding use.” For this response, the Registrant will apply the usual
meaning, definitions, precedent and/or other interpretation found in the United States. Without
waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that it has entered into a distribution agreement with Ayotte
Techno-Gaz Inc., which includes granting Ayotte Techno-Gaz Inc. the right to use the

Registrant’s Mark in the United States.

8. Registrant has entered into licensing agreement(s) with American Industrial
Ovens regarding use of the SUNKISS mark in the United States.

Response to Request No. 8

The Registrant objects to Request No. 8 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The



Registrant will respond to this request ajpmd the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.” The Registrant objects to this request to the extent it

seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that
are not common and customary in the United States, in particular to the words “licensing
agreement” and/or “regarding use.” For this response, the Registrant will apply the usual
meaning, definitions, precedent and/or other interpretation found in the United States. Without
waiving those objections, the Registrant responds as follows:

The Registrant and American Industrial Ovens share a common owner, who is also the
Director of both companies, Mr. Daniel Ayotte. While there are no written agreements between
the Registrant and American Industrial Ovens, there is an oral understanding and implied license
between the companies allowing American Industrial Ovens to use the Registrant’s Mark in the

United States. Therefore, the Registrant ADMITS this request.

9. All of Registrant’s licensing agreements which grant a third-party the right to use
the SUNKISS mark reserve Registrant’s right to monitor the licensee’s use of the SUNKISS
mark.

Response to Request No. 9

The Registrant objects to Request No. 9 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjiections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent



it calls for a legal conclusion. The Registrant further objects to this request as vague and
ambiguous with respect to the term “right to monitor.” The Registrant objects to this request to
the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other
interpretation, that are not common and customary in the United States, in particular to the words
“licensing agreements,” “right to use,” “right to monitor,” and/or “licensee’s use.” For this
response, the Registrant will apply the usual meaning, definitions, precedent and/or other
interpretation found in the United States. Without waiving those objections, the Registrant
responds as follows:

The Registrant ADMITS that its agreement with Ayotte Techno-Gaz Inc. and American
Industrial Ovens include provisions permitting the Registrant to verify compliance with
performance and quality standards and that the Registrant may inspect premises, in addition to
other provisions to assure the quality of the products offered by Ayotte Techno-Gaz Inc. and

American Industrial Ovens under the Registrant’s Mark.

10.  All of Registrant’s licensing agreements which grant a third-party the right to use
the SUNKISS mark reserve Registrant’s right to inspect the licensee’s use of the SUNKISS
mark.

Response to Request No. 10

The Registrant objects to Request No. 10 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The

Registrant will respond to this request ajmd the following definition, “the Registrant’s
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Mark,” to the term “SUNKISS mark.” The Registrant also objects to this request to the extent it
calls for a legal conclusion. The Registrant further objects to this request to the extent that it is
duplicative of at least Request No. 9. The Registiarther objects to this request as vague and
ambiguous with respect to the term “right to inspect.” The Registrant objects to this request to
the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other
interpretation, that are not common and customary in the United States, in particular to the words
“licensing agreements,” “right to use,” “right to inspect,” and/or “licensee’s use.” For this
response, the Registrant will apply the usual meaning, definitions, precedent and/or other
interpretation found in the United States. Without waiving those objections, the Registrant
responds as follows:

The Registrant ADMITS that its agreements with Ayotte Techno-Gaz Inc. and American
Industrial Ovens include provisions permitting the Registrant to verify compliance with
performance and quality standards and that the Registrant may inspect premises, in addition to
other provisions to assure the quality of the products offered by Ayotte Techno-Gaz Inc. and

American Industrial Ovens under the Registrant’s Mark.

11. Registrant has investigated its licensees’ use of the SUNKISS mark.

Response to Request No. 11

The Registrant objects to Request No. 11 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The

Registrant will respond to this request ajmd the following definition, “the Registrant’s
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Mark,” to the term “SUNKISS mark.” The Registrant also objects to this request to the extent it
calls for a legal conclusion. The Registrant further objects to this request as vague and
ambiguous with respect to the term “investigated.” The Registrant objects to this request to the
extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other
interpretation, that are not common and customary in the United States, in particular to the words
“investigated” and/or “licensee’s use.” For this response, the Registrant will apply the usual
meaning, definitions, precedent and/or other interpretation found in the United States. Without
waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what
products are offered under the Registrant’'s Mark, how those products are made, the quality of
those products, the pricing of those products, and the majority if not all of the details associated
with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-
Gaz Inc. and American Industrial Ovens. The Registrant further admits that its awareness and

knowledge are obtained, achieved, and otherwise realized on a consistent and regular basis.

12. Registrant has monitored its licensees’ use of the SUNKISS mark.

Response to Request No. 12

The Registrant objects to Request No. 12 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.” The Registrant also objects to this request to the extent it
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calls for a legal conclusion. The Registrant further objects to this request as vague and
ambiguous with respect to the term “monitored.” The Registrant further objets to this request to
the extent it is duplicative of at least Request No. 11. The Registrant objects to this request to
the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other
interpretation, that are not common and customary in the United States, in particular to the words
“monitored” and/or “licensee’s use.” For this response, the Registrant will apply the usual
meaning, definitions, precedent and/or other interpretation found in the United States. Without
waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what
products are offered under the Registrant’'s Mark, how those products are made, the quality of
those products, the pricing of those products, and the majority if not all of the details associated
with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-
Gaz Inc. and American Industrial Ovens. The Registrant further admits that its awareness and

knowledge are obtained, achieved, and otherwise realized on a consistent and regular basis.

13. Registrant has a standard procedure for monitoring its licensees’ use(s) of the
SUNKISS mark.

Response to Request No. 13

The Registrant objects to Request No. 13 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The

Registrant will respond to this request ajmd the following definition, “the Registrant’s

13



Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
it calls for a legal conclusion. The Registrant also objects to this request as vague and
ambiguous with respect to the term “standard procedure for monitoring.” The Registrant further
objects to this request to the extent that it is duplicative of at least Request Nos. 11 and 12. The
Registrant objects to this request to the extent it seeks a legal conclusion or seeks to apply legal
definitions, precedent or other interpretation, that are not common and customary in the United
States, in particular to the words “standard procedure,” “monitoring” and/or “licensees’ use.”

For this response, the Registrant will apply the usual meaning, definitions, precedent and/or
other interpretation found in the United States. Without waiving those objections, the Registrant
responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what
products are offered under the Registrant’'s Mark, how those products are made, the quality of
those products, the pricing of those products, and the majority if not all of the details associated
with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-
Gaz Inc. and American Industrial Ovens. The Registrant further admits that its awareness and
knowledge are obtained, achieved, and otherwisezegatin a consistent and regular basis. The
Registrant further ADMITS that is has a “checklist,” that is first used when the Registrant’s
Product is assembled that employees refer to, in order to ensure that the Product respects the
guality control measures imposed by the Registrant. The Registrant further ADMITS that as a
final check of quality control there is verification to confirm that the Product is emitting heat in a

uniform fashion with the goal of ensuring that there are no cold spots.
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14. Registrant monitors its licensees’ use of the SUNKISS mark to ensure compliance
with Registrant’s quality control standards.

Response to Reqguest No. 14

The Registrant objects to Request No. 14 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
it calls for a legal conclusion. The Registrant also objects to this request as vague and
ambiguous with respect to the terms “monitors” and “quality control standards.” The Registrant
further objects to this request to the extent that it is duplicative of at least Request Nos. 11, 12,
and 13. The Registrant objects to this request to the extent it seeks a legal conclusion or seeks to

apply legal definitions, precedent or other interpretation, that are not common and customary in

the United States, in particular to the words “monitors,” “licensees’ use,” “compliance,” and/or
“quality control standards.” For this response, the Registrant will apply the usual meaning,
definitions, precedent and/or other interpretation found in the United States. Without waiving
those objections, the Registrant responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what
products are offered under the Registrant’'s Mark, how those products are made, the quality of
those products, the pricing of those products, and the majority if not all of the details associated

with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-

Gaz Inc. and American Industrial Ovens. The Registrant further admits that its awareness and
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knowledge are obtained, achieved, and otherwisezegatin a consistent and regular basis. The
Registrant further ADMITS that is has a “checklist,” that is first used when the Registrant’s
Product is assembled that employees refer to, in order to ensure that the Product respects the
quality control measures imposed by the Registrant. The Registrant further ADMITS that as a
final check of quality control there is verification to confirm that the Product is emitting heat in a

uniform fashion with the goal of ensuring that there are no cold spots.

15. Registrant has hired a third-party to monitor its licensees’ use of the SUNKISS
mark to ensure that the licensees’ use complies with Registrant’s quality control standards.

Response to Request No. 15

The Registrant objects to Request No. 15 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant also objects to this request to the extent it
calls for a legal conclusion. The Registrant further objects to this request as vague and
ambiguous with respect to the terms “monitor” and “quality control standards.” The Registrant
further objects to this request to the extent that it is duplicative of at least Request Nos. 11, 12,
13, and 14. The Registrant further objects to this request to the extent that it asserts or implies
that a third party is required “to monitor [the Registrant’s] licensees’ use of” the Registrant’s
Mark. The Registrant objects to this request to the extent it seeks a legal conclusion or seeks to

apply legal definitions, precedent or other interpretation, that are not common and customary in
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Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
it calls for a legal conclusion. The Registrant also objects to this request as vague and
ambiguous with respect to the terms “does not conform” and “quality control standards.” The
Registrant further objects to this request to the extent that it assumes facts not in evidence or
asserts or implies that the Registrant has documented “quality control standards” applicable
solely to licensees. The Registrant further objects to this request to the extent that it asserts,
implies, or otherwise suggests the Registrant is aware of any licensees granted the right to use
the Registrant’s Mark in the United States other than Ayotte Techno-Gaz Inc. and American
Industrial Ovens. The Registrant objects to this request to the extent it seeks a legal conclusion
or seeks to apply legal definitions, precedent or other interpretation, that are not common and
customary in the United States, in particular to the words “licensee’s use,” “conform,” and/or
“quality control standards.” For this response, the Registrant will apply the usual meaning,
definitions, precedent and/or other interpretation found in the United States. Without waiving
those objections, the Registrant responds as follows:

The Registrant DENIES this request.

23. Registrant has taken steps to prevent a licensee’s use of the SUNKISS mark
which does not conform to Registrant’s quality control standards.

Response to Request No. 23

The Registrant objects to Request No. 23 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
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Registrant will respond to this request ajpmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
it calls for a legal conclusion. The Registrant also objects to this request as vague and

ambiguous with respect to the terms “taken steps,” “does not conform,” and “quality control
standards.” The Registrant further objects to this request to the extent that it assumes facts not in
evidence or asserts or implies that the Registrant is aware of a licensee using the Registrant’s
Mark in a manner that “does not conform to Registrant’s quality control standards,” or that the
Registrant has documented “quality control standards” applicable solely to licensees. The
Registrant further objects to this request to the extent that it asserts, implies, or otherwise
suggests the Registrant is aware of any licensees granted the right to use the Registrant’s Mark in
the United States other than Ayotte Techno-Gaz Inc. and American Industrial Ovens. The
Registrant objects to this request to the extent it seeks a legal conclusion or seeks to apply legal
definitions, precedent or other interpretation, that are not common and customary in the United

States, in particular to the words “licensee’s use,” “conform,” and/or “quality control standards.”
For this response, the Registrant will apply the usual meaning, definitions, precedent and/or
other interpretation found in the United States. Without waiving those objections, the Registrant
responds as follows:

The Registrant ADMITS IN PART and DENIHS PART. The Registrant is not aware
of any uses of the Registrant’'s Mark by Ayotte Techno-Gaz Inc. or American Industrial Ovens
that would violate any “quality control standards,” and therefore DENIES this request to the
extent it concerns addressing violations of “quality control standards” that have occurred.

However, the Registrant supplies Ayotte Techno-Gaz Inc. and American Industrial Ovens with

the Goods offered under the Registrant’s Magkwell as specification, instructions, suggested
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retail price lists, marketing, promotion and advertising materials for the Registrant’s Mark; and
the Registrant fulfills warranty obligations for the Goods offered under the Registrant’s Mark.
Therefore, the Registrant ADMITS this request to the extent it concerns preventing a lack of

“quality” beneath those required by the Registrant.

24. Registrant has terminated a license agreement because the licensee did not meet
Registrant’s quality control standards for the SUNKISS mark.

Response to Request No. 24

The Registrant objects to Request No. 24 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
it calls for a legal conclusion. The Registrant further objects to this request as vague and
ambiguous with respect to the terms “did not meet” and “quality control standards.” The
Registrant also objects to this request to the extent that it assumes facts not in evidence or asserts
or implies that the Registrant is aware of a licensee using the Registrant’s Mark in a manner that
“did not meet Registrant’s quality control standards,” or that the Registrant has documented
“quality control standards” applicable solely to licensees. The Registrant further objects to this
request to the extent that it asserts, implies, or otherwise suggests the Registrant is aware of any
licensees granted the right to use the Registrant’s Mark in the United States other than Ayotte

Techno-Gaz Inc. and American Industrial Ovens. The Registrant objects to this request to the
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Response to Reqguest No. 33

The Registrant objects to Request No. 33 on the grounds set forth in the General
Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s
First Set of Interrogatories and incorporates ¢halgjections here. The Registrant further objects
to this request as vague and ambiguous with respect to the term “SUNKISS mark.” The
Registrant will respond to this request ajpmd the following definition, “the Registrant’s
Mark,” to the term “SUNKISS mark.” The Registrant further objects to this request to the extent
that it calls for a legal conclusion. The Registrant also objects to this request to the extent that it
encompasses any documents not yet reviewed or produced by the Registrant. The Registrant
further objects to this request to the extent it asserts, implies or suggests that the Registrant is not
permitted and/or obligated to produce additional evidence discovered as part of the Registrant’s
ongoing obligations under the Federal Rules of Civil Procedure and/or TBMP. The Registrant
further objects to this request to the extent that it assumes, implies, or otherwise suggests that the
Registrant has possession, custody, or control of evidence that pre-dates Sunkiss
Thermoreactors, Inc.’s acquisition of the ownership of the Registration. The Registrant further
objects to this request to the extent that it seeks information and documents that are not relevant
to the claims and defenses asserted in this proceeding and/or seeks information not reasonably
likely to lead to the discovery of admissible evidence, including information related to
refrigerators. Without waiving those objens, the Registrant responds as follows:

Sunkiss Thermoreactors, Inc., acquired ownership of the Registration in 2009. The prior
owner of the Registration, Calinter S.A., deleted “refrigerates” from the identification of goods

for the Registration in 1987 with the submission of its Combined Declaration Under
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Sections 8 & 15. The Registrant responds that it is unable to admit or deny Request No. 32

based upon information available to it, after reasonable investigation, and the same is therefore

DENIED.
Respectfully submitted,
DateM ’ Rebecca J. Stempien C&yle
Paul Grandinetti
LEVY & GRANDINETTI

P.O. Box 18385

Washington, D.C. 20036-8385
Telephone (202) 429-4560
Facsimile (202) 429-4564

Attorneys for Registrant
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CERTIFICATE OF SERVICE
I certify that a copy of the foregoing REGISTRANT’S OBJECTIONS AND
RESPONSES TO PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSION was served
this date by first class mail, postage prepaid, and e-mail on the Petitioner’s attorneys as follows:

Ms. Kristen A. Mogavero

Ms. Jess M. Collen

COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building

80 South Highland Avenue

Ossining, New York 10562
kmogavero@collenip.com

August 10, 2015 /Z /{/ /

Date ‘Rebeea J. Stempien Coyle
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ATTORNEY DOCKET NO. R224

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,
Petitioner, Mark: SUNKISS
Canc. No.: 92/060,849
V. Reg. No.: 1,200,333
SUNKISS THERMOREACTORS, INC.,

Registrant.

PETITIONER'S FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice for the United States Patent and Trademark Office, Petitioner
FINAM (hereafter, “Petitioner”) hereby requests that Registrant Sunkiss Thermoreactors, Inc.
(“Registrant”) respond under oath or by affirmation to the following Interrogatories within thirty
(30) days after service of these requests. These Interrogatories shall be deemed continuing and
Registrant is requested to serve upon Petitioner, in the form of supplementary Answers, any
additional information requested herein that may be known to Registrant after the date of its

Answers to these Interrogatories.

INSTRUCTIONS AND DEFINITIONS

The following definitions and instructions are applicable to Petitioner’s First Set of
Interrogatories, Petitioner’s First Request for Production of Documents and Petitioner’s First
Request for Admissions:

A. “Petitioner” means the named Petitioner in this action, FINAM, including its divisions,
departments, subsidiaries, parents, partners, joint venture partners, officers, directors, owners,
agents, employees, accountants, attorneys, any predecessor or successor in interest thereof, and
all other persons acting on behalf of or for the benefit of FINAM.

-1-



B. “Registrant” or “you” shall mean the named Registrant, Sunkiss Thermoreactors, Inc.,
including all partners, joint venture partners, agents, employees, accountants, attorneys, any
predecessor or successor in interest thereof, and all other persons acting on behalf of or for the
benefit of Sunkiss Thermoreactors, Inc.

C. The term “Registration” means United States Trademark Registration No. 1,200,333.

D. The term “Registrant’s Mark™ means the trademark identified in United States Trademark
Registration No. 1,200,333.

E. The terms “Goods” and “Products” means the items marketed and distributed or intended to
be marketed and distributed by Registrant and/or the services provided.

F. The terms “data,” “document” and “documents” means any writing of any kind, in any form
or format, including all originals, copies, non-identical copies of all correspondence, papers, books,

messages, publications, recordings, literature, letters, email communications, photographs, price
lists, brochures, memoranda, notes, reports, drawings, diaries, graphic, aural, mechanical or
electronic records, or any information that is stored electronically or otherwise and is capable of
being retrieved, and any other writings whether in final or draft form and whether or not such draft
was actually used or completed, or any “document” as otherwise desgﬁbed in Federal Rule of Civil
Procedure 34 which is in your actual or constructive possession, custody or control.

G. “Person” means any individual, firm, corporation, partnership, proprietorship, cooperative,
association, joint venture, organization, governmental body, group of natural persons, or any other
entity.

H. The term “identify” or “specify” and "state the identity of' shall mean a complete
identification to the full extent known or ascertainable by Registrant, whether or not in possession of
Registrant, and whether or not alleged to be privileged, including the following information:

1) The present depository or depositories and the name and address of the person or persons
having custody of any item to be identified unless the item is a patent, public document or
person;

2) If the item to be identified is a person, his or her full name, address, job title, and present
employers;

3) If the item to be identified is a document or paper, its character, title, date, addressee or
recipient and author, signatory, or sender;

4) If the item to be identified is printed material, its title, author, publication date, volume and
relevant page numbers;

5) If the identity sought is information about a situation or set of circumstances, all of the facts
relating to or relevant to such a situation including the identity of persons with knowledge of




such situation and the identity of all documents relating to, referring to, or otherwise
pertinent to such a situation.

6) If the person to be identified is a corporation, or other legal entity, the laws under which it is
organized, and the date of organization.

L The term “mark(s)” means and includes trademarks, service marks, trade names, corporation
names, and any other symbol or device used to identify the source, affiliation, or identity of*any
product, service or person.

J. The term “advertisement” means and includes all communications to third parties fixed in a
tangible medium of expression and intended to promote or encourage the purchase or sale of goods
or services in the United States.

K. The term “advertising” means and includes all advertisement and all other communications
to third parties intended to promote or encourage the purchase or sale of goods or services in the
United States.

L. The term “media outlet” is defined as any individual printed publication such as a
newspaper or magazine; broadcast television or radio station; cable channel; or Internet website.

M. If in the following Interrogatories, Document Requests and Requests for Admission,
privilege is alleged as to information or materials, or if an Interrogatory, Document Request or
Request for Admission is otherwise not answered in full, state the specific grounds for not
answering in full, and answer said Interrogatory, Document Request or Request for Admission to
the extent to which it is not objected, including the identification of all information or material
for which privilege may be claimed.

N. All questions are to be read so as to give the question the broadest possible meaning, so that,
for example, when ecither of the terms "and" or "or" is used, it is to be construed as "and/or."
Similarly use of the singular also includes the plural, use of any female pronouns also includes the
male, and so forth.

0. Unless otherwise noted, the terms “sell,” “advertise,” “market,” and “promote” are to be
interpreted as encompassing both the present act and the future intended act (e.g., “sell” shall
also mean “intend to sell”).

P. Unless otherwise noted, the geographic scope of these discovery requests is limited to the
United States.




INTERROGATORIES

1. Identify each place of business which Registrant presently maintains in
connection with trademark usage or trademark licensing in the United States, aﬁd describe the
type of business activities in each place of businciss. !

2. Identify any assignment, license, distribution agreement, or other permitted use
agreements with respect to any Products bearing the SUNKISS mark of which Registrant is
aware.

3. Identify any United States trademark applications or registrations owned by
Registrant which incorporate the term “Sunkiss.”

4. Identify any assignment, license, distribution agreement, or other permitted use
agreements to which Registrant and Ayotte Techno-Gaz Inc are parties and which referen’ces the
intellectual property (including but not limited to trademarks) of either or both parties.

5. Identify any assignment, license, distribution agreement, or other permitted use
agreements to which Registrant and American Industrial Ovens are parties and which references
the intellectual property (including but not limited to trademarks) of either or both parties.

6. Identify and describe each Product Registrant sells under the SUNKISS mark.

7. For each Product identified in response to Interrogatory No. 6, above, identify the
earliest date susceptible to proof when Registrant made such sales of that Product in the United
States.

8. Identify the date that Registrant first used the SUNKISS mark in commerce in the
United States.

9. For each Product identified in response to Interrogatory No. 6, identify the

manufacturer or supplier from which Registrant acquires said Product.



10.  Identify each persoh having knowledge of the dates and circumstances
surrounding Registrant’s first use and/or alleged trademark use of the SUNKISS mark in
connection with each Product identified in response to Interrogatory No. 6.

' 11.  Identify three individuals most knowledgeable about the nature of the Registrant’s
business including the advertising, marketing, manufacturing, sales and/or licensing of Products
bearing the SUNKISS mark.

12, Identify each person having knowledge of the dates and/or circumstances
surrounding Registrant’s creation, adoption, and/or acquisition of the SUNKISS marks.

13. For each Product identified by Registrant in response to Interrogatory No. 6 as
being sold under the SUNKISS mark, set forth the amount of sales in dollars in the United States
for the past ten years, broken down on a yearly basis.

14, Identify the total amount of marketing and/or advertising expenditures for
Products bearing the SUNKISS mark in the United States incurred by Registrant over the past
ten years.

15.  Explain the significance of the term “Sunkiss™ to Registrant.

16. Identify all third party uses, through license agreements or otherwise, of the
SUNKISS mark in the United States of which Registrant is aware, including but not limited to uses
of the SUNKISS mark in combination with other words, phrases or designs.

17.  Identify and describe each Product Ayotte Techno-Gaz sells under the SUNKISS
mark.

18.  For each Product identified by Registrant in response to Interrogatory No. 17 as
being sold under the SUNKISS mark, set forth the number of units sold in the United States for

the past ten years, broken down on a yearly basis.




19.  For each Product identified in response to Interrogatory No. 17, identify the
manufacturer or supplier from which Ayotte Techno-Gaz acquires said Product. |

20. Identify and describe each Product American Industrial Ovens sells under the
SUNKISS mark. ,

21.  For each Product identified by Registrant in response to Interrogatory No. 20 as
being sold under the SUNKISS mark, set forth the number of units sold in the United States for
the past ten years, broken down on a yearly basis.

22. For each Product identified in response to Interrogatory No. 20, identify the
manufacturer or supplier from which Ayotte Techno-Gaz acquires said Product.

23. Identify and explain the corporate relationship, if any, between Registrant and
Ayotte Techno-Gaz.

24.  Identify and explain the corporate relationship, if any, between Registrant and
American Industrial Ovens.

25. Identify and explain the corporate relationship, if any, between Ayotte Techno-Gaz
and American Industrial Ovens.

26.  Identify all outlets through which third-parties sell Products under the SUNKISS
mark. Identify any assignment, license, distribution agreement, or other permitted use
agreements with respect to any Products bearing the SUNKISS mark of which Registrant is
aware.

27.  Identify any websites through which Registrant currently advertises or sells
Products bearing the SUNKISS mark.

28.  Identify any other marks incorporating the term “Sunkiss” which Registrant has used

in connection with the sale, advertisement, or promotion of goods or services.



29.  For each mark identified in response to the preceding Interrogatory, identify the

products and services sold, advertised and/or marketed by Registrant under that mark.

30. Identify all other uses by Registrant of term “Sunkiss,” alone or in combination with

other elements.

31.  Identify all persons who have participated in any way in the preparation of the
answer or responses to these Interrogatories. If more than one individual is identified, state

specifically, with reference to Interrogatory numbers, the areas of participation of each such

person.

Date: June 16, 2014

*

Respectfully Submitted,
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Jess M. Collen

Kristen A. Mogavero

COLLEN [P

THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue

Ossining, NY 10562

(914) 941-5668 Tel.

(914) 941-6091 Fax

Counsel for Petitioner FINAM




CERTIFICATE OF SERVICE

I, Meaghan C. Machcinski, hereby certify that on June 16th, 2015, I caused true and
correct copies of “Petitioner’s First Set of Interrogatories,” “Petitioner’s First Requests for the
Production of Documents and Things,” and “Petitioner’s First Set of Requests for Admission” to
be served upon Registrant’s Attorney of Record at the following addresses: '

Ms. Rebecca J. Stempien Coyle
Levy & Grandinetti
PO Box 18385
Washington, DC 20036-8385
mail@levygrandinetti.com

Via first-class mail, postage pre-paid and by e-mail.

Said service having taken place this 16th day of June, 2015




ATTORNEY DOCKET NO. R224

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,
Petitioner, Mark: SUNKISS
Canc. No.: 92/060,849
v. Reg. No.: 1,200,333
SUNKISS THERMOREACTORS, INC.,

Registrant.

PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSION

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, and Rule 2.120(h) of the
Trademark Rules of Practice for the United States Patent and Trademark Office, Petitioner
FINAM (hereafter, “Petitioner”), through its undersigned counsel, hereby requests that
Registrant Sunkiss Thermoreactors, Inc. (“Registrant”) make the following admissions within
thirty (30) days after service of these requests.

In answering these requests for admission, Registrant is required to admit or deny each
request based on information as is available to Registrant and its agents, including information
in the possession of Registrant’s attorneys, investigators and other representatives. For each of
these requests for admission to which Registrant responds by asserting that it lacks sufficient
information and/or knowledge, Registrant must state in detail the information required to
answer said admission, and the steps taken by Registrant to investigate and/or obtain
information in order to answer said request. These requests are deemed continuing and, to the
extent that the answers may be enlarged, diminished or otherwise modified by information

acquired by Registrant subsequent to the service of answers hereto, Registrant is requested




promptly thereafter to serve supplemental answers reflecting such changes, where required by
the Federal Rules of Civil Procedure.

Please note the instructions and definitions included in the Petitioner’s First Set of
Interrogatories, served contemporaneously herewith, which are incorporated by reference and

made a part hereof, as if fully stated herein.

REQUESTS

L. All documents produced by Registrant in response to Petitioner’s First Set of Requests
for the Production of Documents and Things in this proceeding are genuine pursuant to the

Federal Rules of Evidence.

2. All documents produced by Registrant in response to Petitioner’s First Set of Requests
for the Production of Documents and Things in this proceeding are part of the business records

of Registrant kept in the normal course of Registrant’s business.

3. All documents produced by Registrant in response to Petitioner’s First Set of Requests
for the Production of Documents and Things in this proceeding are admissible as evidence in this
proceeding under the Federal Rules of Evidence, subject to any objections of Registrant on the

grounds of relevance.

4. Registrant has entered into agreement(s) with one or more third parties granting

Registrant the right to use the SUNKISS mark.

5. Registrant has entered into agreement(s) with one or more third parties granting

Registrant the right to use the SUNKISS mark and such agreement(s) are still valid and in effect.

6. Registrant has entered into licensing agreement(s) granting third-parties the right to use

the SUNKISS mark.




7. Registrant has entered into licensing agreement(s) with Ayotte Techno-Gaz, Inc.

regarding use of the SUNKISS mark in the United States.

8. Registrant has entered into licensing agreement(s) with American Industrial Ovens

regarding use of the SUNKISS mark in the United States.

9. All of Registrant’s licensing agreements which grant a third-party the right to use the
SUNKISS mark reserve Registrant’s right to monitor the licensee’s use of the SUNKISS mark.

10. Al of Registrant’s licensing agreements which grant a third-party the right to use the the
SUNKISS mark reserve Registrant’s right to inspect the licensee’s use of the SUNKISS mark.

11.  Registrant has investigated its licensees’ use of the SUNKISS mark.

12. Registrant has monitored its licensees’ use of the SUNKISS mark.

13. Registrant has a standard procedure for monitoring its licensees’ use(s) of the SUNKISS

mark.

14. Registrant monitors its licensees’ use of the SUNKISS mark to ensure compliance with

Registrant’s quality control standards.

15. Registrant has hired a third-party to monitor its licensees’ use of the SUNKISS mark to

ensure that the licensees’ use complies with Registrant’s quality control standards.

16. The third-party hired by Registrant to monitor its licensees’ use(s) of the SUNKISS mark

reviews the licensees’ use(s) of the SUNKISS mark on a regularly scheduled basis.

17. The third-party hired by Registrant to monitor its licensees’ use(s) of the SUNKISS mark

employs a standard procedure for monitoring the licensees’ use of the SUNKISS mark.

18. The third-party hired by Registrant to monitor its licensees’ use(s) of the SUNKISS mark




provides reports to Registrant regarding the licensees’ use(s) of the SUNKISS mark.

19. Registrant does not monitor its licensees’ use of the SUNKISS mark.
20.  Registrant does not police the SUNKISS mark.

21.  Registrant has documents evidencing Registrant’s policing of the SUNKISS mark.

22, Registrant is aware of instances of a licensee’s use of the SUNKISS mark which does not

conform to Registrant’s quality control standards.

23.  Registrant has taken steps to prevent a licensee’s use of the SUNKISS mark which does

not conform to Registrant’s quality control standards.

24.  Registrant has terminated a license agreement because the licensee did not meet

Registrant’s quality control standards for the SUNKISS mark.

25. A third-party has taken steps on Registrant’s behalf to prevent a licensee’s use of the
SUNKISS mark which does not conform to Registrant’s quality control standards.

26.  Registrant does not sell watches bearing the SUNKISS mark directly.

27.  Registrant has authorized a licensee to manufacture goods bearing the SUNKISS mark.
28.  Registrant has authorized a licensee to sell goods bearing the SUNKISS mark.

29. Registrant’s only sales in the United States are through a third party.

30.  Registration does not directly sell any goods bearing the SUNKISS mark in the United
States.

31. Registrant has provided all evidence in its custody, control or possession which would
support a claim that Registrant has continuously used the SUNKISS mark in commerce on space

heaters since 1983.

32. Registrant has provided all evidence in its custody, control or possession which would



support a claim that Registrant has continuously used the SUNKISS mark in commerce on air

conditioners since 1983.

33. Registrant has provided all evidence in its custody, control or possession which would
support a clairp that Registrant has continuously used the SUNKISS mark in commerce on

refrigerators since 1983.

Respectfully Submitted,

/ N e Y } .
By: msTen /i ?"fﬂgmm:i?

Jess M. Collen
Kristen A. Mogavero
COLLEN /P
THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue
Ossining, NY 10562

) (914) 941-5668 Tel.
(914) 941-6091 Fax
Counsel for Petitioner FINAM

Dated: June 16,2014




ATTORNEY DOCKET NO. P890, P891, P892, P893

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,
Petitioner, Mark: SUNKISS
Canc. No.: 92/060,849
V. Reg. No.: 1,200,333
SUNKISS THERMOREACTORS, INC.,

Registrant.

PETITIONER'S FIRST SET OF REQUESTS FOR THE PRODUCTION
OF DOCUMENTS AND THINGS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice for the United States Patent and Trademark Office, Petitioner FINAM
(“Petitioner”) submits herewith for production by Sunkiss Thermoreactors, Inc. (“Registrant”)

these Requests for the Production of Documents and Things.

Petitioner hereby requests that Registrant produce the following documents and tangible
things to the attention and at the address of the Petitioner’s undersigned counsel’s offices at
Collen /P, THE HOLYOKE-MANHATTAN BUILDING, 80 South Highland Avenue, Ossining,
New York, 10562 within thirty (30) days after service of these requests. These requests shall be
deemed continuing, and require production of any documents called for herein or any such
documents which shall come within the custody or control of Registrant, or its agents or
representatives at any time between Registrant’s initial production and the further prosecution of

this action.




Please note the instructions and definitions included in the Petitioner’s First Set of
Interrogatories, served contemporaneously herewith, which are incorporated by reference and

made a part hereof, as if fully stated herein.

DOCUMENTS TO BE PRODUCED

1. All documents which refer to, relate to, or evidence the first use in interstate
commerce of the SUNKISS mark by Registrant.

2. Documents evidencing any corporations, companies, partnerships, joint ventures
or like organizations, registered or unregistered, through which Registrant sells, advertises and/or
markets Products bearing the SUNKISS mark.

3. All documents relating to any application ever filed in the United States for
federal or state registration of the SUNKISS mark.

4, All documents and other evidence which would support a claim that Registrant
has continuously used the SUNKISS mark in commerce on the goods and services listed in the
Registration since 1983.

5. Documents relating to the manufacturing or developing of Products to be used
with the SUNKISS mark in the United States.

6. All licenses, agreements, consents or other documents concerning use of the
SUNKISS mark in the United States.

7. All documents concerning third-party use of the SUNKISS mark, whether
authorized or unauthorized, in the United States.

8. All licenses, assignments, consents or other agreements which reference the
SUNKISS mark, whether or not Registrant is a party.

9. All documents pertaining to, evidencing, or referencing the ownership of the




SUNKISS mark in the United States.

10.  All licenses, agreements, consents or other documents concerning, referencing, or
evidencing Ayotte Techno-Gaz’s use of the SUNKISS mark in the United States.

11. All licenses, agreements, consents, or other documents concerning Ayotte
Techno-Gaz’s manufacturing of goods to be sold under the SUNKISS mark in the United States.

12. All licenses, agreements, consents, or other documents concerning Ayotte
Techno-Gaz’s procurement of goods to be sold under the SUNKISS mark in the United States.

13. All licenses, agreements, consents or other documents concerning American
Industrial Oven’s use of the SUNKISS mark in the United States.

14. All licenses, agreements, consents, or other documents concerning American
Industrial Oven’s manufacturing of goods to be sold under the SUNKISS mark in the United
States.

15. All licenses, agreements, consents, or other documents concerning American
Industrial Oven’s procurement of goods to be sold under the SUNKISS mark in the United
States.

16.  All documents pertaining to, evidencing, or referencing the trademark rights of
Sunkiss Societe Par Actions Simplifiee (“Sunkiss SAS”) in the SUNKISS mark.

17. All assignments, licenses, consents or other agreements to which Sunkiss SAS
and Registrant are parties.

18.  All assignments, licenses, consents or other agreements to which Sunkiss SAS
and Registrant are parties and which reference the intellectual property rights (including but not
limited to trademark rights) of one or both parties.

19.  All documents pertaining to, evidencing, or referencing the trademark rights of




Ayotte Techno-Gaz Inc. in the SUNKISS mark.

20.  All assignments, licenses, consents or other agreements to which Ayotte Techno-
Gaz Inc. and Registrant are parties.

21. All assignments, licenses, consents or other agreements to which Registrant and
Ayotte Techno-Gaz Inc. are parties and which reference the intellectual property rights
(including but not limited to trademark rights) of one or both parties.

22. All documents pertaining to, evidencing, or referencing the trademark rights of
American Industrial Ovens. in the SUNKISS mark.

23. All assignments, licenses, consents or other agreements to which American
Industrial Ovens. and Registrant are parties.

24, All assignments, licenses, consents or other agreements to which Registrant and
American Industrial Ovens are parties and which reference the intellectual property rights
(including but not limited to trademark rights) of one or both parties.

25. All documents evidencing each Product with which the SUNKISS mark is used in
the United States by Registrant.

26. All documents evidencing each Product with which the SUNKISS mark is used
in the United States by Ayotte Techno-Gax.

27.  All documents evidencing each Product with which the SUNKISS mark is used in
the United States by American Industrial Ovens.

28. Samples of actual Products sold in the United States under the SUNKISS mark,
with the mark clearly affixed in the ordinary manner in which the mark is affixed to goods for
sale by Registrant, in the ordinary course of business.

29. Samples of actual Products sold in the United States under the SUNKISS mark,




with the mark clearly affixed in the ordinary manner in which the mark is affixed to goods for
sale by Ayotte Techno-Gaz , in the ordinary course of business.

30. Samples of actual Products sold in the United States under the SUNKISS mark,
with the mark clearly affixed in the ordinary manner in which the mark is affixed to goods for
sale by American Industrial Ovens, in the ordinary course of business.

31.  Any tags or labels used by Registrant in connection with the sale of Products
under the SUNKISS mark in the United States.

32. A sample of the complete packaging in which each and every Product sold or
distributed by Registrant in the United States under the SUNKISS mark is:

a. shipped from Registrant, or others authorized by Registrant, to customers;
b. displayed at the point of sale to the ultimate users; and/or
c. contained when sold or distributed to the ultimate users.

33.  Representative invoices evidencing Registrant’s yearly sales (in dollars) in the
United States, of Products bearing the SUNKISS mark.

34.  Representative documents identifying the number of Products bearing the
SUNKISS mark sold by Registrant in the United States.

35. Representative documents identifying the number of Products bearing the
SUNKISS mark sold by Ayotte Techno-Gaz in the United States.

36.  Representative documents identifying the number of Products bearing the
SUNKISS mark sold by American Industrial Ovens in the United States.

37.  Representative documents identifying the number of Products bearing the
SUNKISS mark sold by other third-parties authorized by Registrant in the United States.

38.  Representative documents identifying Products bearing the SUNKISS mark that




are, or were, sold or advertised by Registrant in the United States.

39.  Representative documents identifying Products bearing the SUNKISS mark that
are, or were, sold or advertised by others authorized by or acting in conjunction with Registrant
in the United States.

40.  All documents identifying Products Registrant, or others authorized by or acting
in conjunction with Registrant, plans to sell, market or develop in the United States under the
SUNKISS mark in the future.

41.  Samples of promotional and advertising materials, created by or on behalf of
Registrant, on which the term “Sunkiss” (alone or in connection with other elements) is printed,
embossed, stamped, or otherwise affixed, whether or not such materials have been published or
used in commerce.

42. A representative sample of documents relating to the advertising in the United
States of any Products sold by Registrant under the SUNKISS mark, including invoices for
advertising services, for each year the mark has been used.

43. A representative sample of documents relating to the promotion and marketing,
including, but not limited to, point of sale and point of purchase materials, of any Products sold
by Registrant, in the United States under the SUNKISS mark, for each year the mark has been
used.

44. A listing of the Registrant’s customers in the United States for Products sold
under the the SUNKISS mark.

45, Samples of all marketing and promotional materials, including, without limitation,
labels, tags, packaging, brochures, advertisements, pamphlets, manuals, product information

sheets, and any other promotional merchandise or literature, on which the SUNKISS mark has




been printed, embossed, stamped, or otherwise affixed, whether or not such materials have been
published or used in commerce.

46.  All documents that refer or relate to Petitioner.

47.  All communications with any person other than Petitioner concerning a dispute or
potential dispute regarding trademark ownership rights of the SUNKISS mark in the United
States.

48. All documents which refer to, relate to, or concern a dispute or potential dispute
regarding trademark ownership rights of the SUNKISS mark in the United States.

49.  All documents identifying any domain names or websites owned or operated by
Registrant that include the Sunkiss Mark, or the term Sunkiss, alone or in combination with other
words or elements.

50.  All documents identifying any domain names or websites owned or operated by a
third-party that include the Sunkiss Mark, or the term Sunkiss, alone or in combination with other
words or elements.

51. Documents evidencing all other uses by Registrant of the term “Sunkiss,” alone or
in combination with other elements.

52. All documents that constitute, evidence, reflect, describe, refer to, or relate to the
first time Registrant used the SUNKISS mark on space heaters.

53. All documents that constitute, evidence, reflect, describe, refer to, or relate to the
first time Registrant used the SUNKISS mark on air conditioners.

54, All documents that constitute, evidence, reflect, describe, refer to, or relate to the
first time Registrant used the SUNKISS mark on refrigerators.

55. All documents that constitute, evidence, reflect, describe, refer to, or relate to the




first time Registrant used the SUNKISS mark on goods in Class 011.

56. All documents that constitute, evidence, reflect, describe, refer to, or relate to the
licensees that are allowed to sell goods bearing the SUNKISS mark.

57. All documents that constitute, evidence, reflect, describe, refer to or relate to
yearly revenues that Registrant receives from licensees or other third-parties who sell Products
bearing the SUNKISS mark.

58. All documents that constitute, evidence, reflect, describe, refer to or relate to
yearly revenues that Registrant receives from Ayotte Techno-Gaz’s sale of Products bearing the
SUNKISS mark.

59. All documents that constitute, evidence, reflect, describe, refer to or relate to the
yearly revenue generated from Registrant’s direct sales of Products bearing the SUNKISS mark.

60.  All licenses, agreements, consents or other documents granting third-parties the
right to use the SUNKISS mark.

61. All documents which refer to, relate to, or evidence Registrant’s right to inspect
its licensee’s use of the SUNKISS mark.

62. All documents which refer to, relate to, or evidence the procedure by which
Registrant monitors licensees’ use(s) of the SUNKISS mark.

63. All documents which refer to, relate to, or evidence the frequency with which
Registrant monitors licensees’ use(s) of the SUNKISS mark.

64.  All communications concerning the licensees’ use(s) of the SUNKISS mark as it
relates to Registrant’s quality control standards.

65. All documents that evidence, reflect, describe, refer to or relate to any contracts or

agreements made on behalf of Registrant with any third party regarding use of the SUNKISS




mark.

66. All documents that evidence, reflect, describe, refer to or relate to the termination
of any licensee or agreement regarding use of the SUNKISS mark.

67. All documents that evidence, reflect, describe, refer to or relate to any audit
reports of Registrant’s licensees’ use of the SUNKISS mark.

68. A representative sampling of documents that evidence, reflect, describe, refer to
or relate to Registrant’s efforts to monitor its licenses’ use of the SUNKISS mark.

69. A representative sampling of documents that evidence, reflect, describe, refer to
or relate to Registrant’s policing of the SUNKISS mark.

70.  All documents on which Registrant intends to rely in this proceeding, including
all documents that Registrant intends to offer into evidence in this proceeding.

71. All documents identifying, referring to or relating to any person whom Registrant
intends to call as a fact or expert witness in this proceeding.

72. All documents Registrant has provided or shown to any person whom Registrant
intends to call as a fact or expert witness in this proceeding.

73. All documents relied upon, either in whole or in part, as a basis for any opinion
rendered or to be rendered by an expert witness whom Registrant may call to testify in this
proceeding.

74. All statements, affidavits, declarations, reports and communications you have
received from any person who is expected to give expert testimony as an expert witness on
behalf of Registrant in this proceeding.

75. All documents identified by Registrant in response to Petitioner’s First Set of

Interrogatories served contemporaneously herewith.




76.  All documents that Registrant was required to identify, or from which Registrant
obtained information, in responding to Petitioner’s First Set of Interrogatories, served
contemporaneously with these Requests, and which documents have not been otherwise
produced in response to these Requests.

77.  All documents that Registrant contends are relevant to this proceeding.

Respectfully Submitted,

e Y

Jess M. Collen

Kristen A. Mogavero

COLLEN [P

THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue

Ossining, NY 10562

(914) 941-5668 Tel.

(914) 941-6091 Fax

Counsel for Petitioner FINAM

Date: June 16, 2015
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ATTORNEY DOCKET NO. R224

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,
Petitioner, Mark: SUNKISS
Canc. No.: 92/060,849
v. Reg. No.: 1,200,333
SUNKISS THERMOREACTORS, INC.,

Registrant.

PETITIONER'S SECOND SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice for the United States Patent and Trademark Office, Petitioner
FINAM (hereafter, “Petitioner”) hereby requests that Registrant Sunkiss Thermoreactors, Inc.
(“Registrant™) respond under oath or by affirmation to the following Interrogatories within thirty
(30) days after service of these requests. These Interrogatories shall be deemed continuing and
Registrant is requested to serve upon Petitioner, in the form of supplementary Answers, any
additional information requested herein that may be known to Registrant after the date of its

Answers to these Interrogatories.

INSTRUCTIONS AND DEFINITIONS

The following definitions and instructions are applicable to Petitioner’s First Set of
Interrogatories, Petitioner’s First Request for Production of Documents and Petitioner’s First
Request for Admissions:

A. “Petitioner” means the named Petitioner in this action, FINAM, including its divisions,
departments, subsidiaries, parents, partners, joint venture partners, officers, directors, owners,
agents, employees, accountants, attorneys, any predecessor or successor in interest thereof, and
all other persons acting on behalf of or for the benefit of FINAM.

-1-




B. “Registrant” or “you” shall mean the named Registrant, Sunkiss Thermoreactors, Inc.,
including all partners, joint venture partners, agents, employees, accountants, attorneys, any
predecessor or successor in interest thereof, and all other persons acting on behalf of or for the
benefit of Sunkiss Thermoreactors, Inc.

C. The term “Registration” means United States Trademark Registration No. 1,200,333.

D. The term “Registrant’s Mark” means the trademark identified in United States Trademark
Registration No. 1,200,333.

E. The terms “Goods” and “Products” means the items marketed and distributed or intended to
be marketed and distributed by Registrant and/or the services provided.

F. The terms “data,” “document” and “documents” means any writing of any kind, in any form
or format, including all originals, copies, non-identical copies of all correspondence, papers, books,
messages, publications, recordings, literature, letters, email communications, photographs, price
lists, brochures, memoranda, notes, reports, drawings, diaries, graphic, aural, mechanical or
electronic records, or any information that is stored electronically or otherwise and is capable of
being retrieved, and any other writings whether in final or draft form and whether or not such draft
was actually used or completed, or any “document” as otherwise described in Federal Rule of Civil
Procedure 34 which is in your actual or constructive possession, custody or control.

G. “Person” means any individual, firm, corporation, partnership, proprietorship, cooperative,
association, joint venture, organization, governmental body, group of natural persons, or any other
entity.

H. The term “identify” or “specify” and "state the identity of' shall mean a complete
identification to the full extent known or ascertainable by Registrant, whether or not in possession of
Registrant, and whether or not alleged to be privileged, including the following information:

1) The present depository or depositories and the name and address of the person or persons
having custody of any item to be identified unless the item is a patent, public document or
person;

2) If the item to be identified is a person, his or her full name, address, job title, and present
employers;

3) If the item to be identified is a document or paper, its character, title, date, addressee or
recipient and author, signatory, or sender;

4) If the item to be identified is printed material, its title, author, publication date, volume and
relevant page numbers;

5) If the identity sought is information about a situation or set of circumstances, all of the facts
relating to or relevant to such a situation including the identity of persons with knowledge of




such situation and the identity of all documents relating to, referring to, or otherwise
pertinent to such a situation.

6) If the person to be identified is a corporation, or other legal entity, the laws under which it is
organized, and the date of organization.

L. The term “mark(s)” means and includes trademarks, service marks, trade names, corporation
names, and any other symbol or device used to identify the source, affiliation, or identity of any
product, service or person.

J. The term “advertisement” means and includes all communications to third parties fixed in a
tangible medium of expression and intended to promote or encourage the purchase or sale of goods
or services in the United States.

K. The term “advertising” means and includes all advertisement and all other communications
to third parties intended to promote or encourage the purchase or sale of goods or services in the
United States.

L. The term “media outlet” is defined as any individual printed publication such as a
newspaper or magazine; broadcast television or radio station; cable channel; or Internet website.

M. If in the following Interrogatories, Document Requests and Requests for Admission,
privilege is alleged as to information or materials, or if an Interrogatory, Document Request or
Request for Admission is otherwise not answered in full, state the specific grounds for not
answering in full, and answer said Interrogatory, Document Request or Request for Admission to
the extent to which it is not objected, including the identification of all information or material
for which privilege may be claimed.

N. All questions are to be read so as to give the question the broadest possible meaning, so that,
for example, when either of the terms "and" or "or" is used, it is to be construed as "and/or."
Similarly use of the singular also includes the plural, use of any female pronouns also includes the
male, and so forth.

0. Unless otherwise noted, the terms “sell,” “advertise,” “market,” and “promote” are to be
interpreted as encompassing both the present act and the future intended act (e.g., “sell” shall
also mean “intend to sell”).

P. Unless otherwise noted, the geographic scope of these discovery requests is limited to the
United States.




INTERROGATORIES

1. Identify the documents identified as Bates Nos. SUNKISS000224 through
SUNKISS000246.

2. Identify the documents identified as Bates Nos. SUNKISS000004 through
SUNKISS000005.

3. Identify the documents identified as Bates Nos. SUNKISS000295 through
SUNKISS000306.

4. Identify the documents identified as Bates Nos. SUNKISS000222 through
SUNKISS000223.

5. Identify any other trademarks under which catalytic infrared emitters are sold or
have been sold since 2008 by Registrant, or any third party on behalf of Registrant, in the United
States.

6. Identify all Goods on which Registrant, Ayotte Techno-Gaz, or American
Industrial Ovens has used the SUN-SPOT mark in the United States.

7. Identify the date of first use of the SUN-SPOT mark in association with the
Goods identified in response to Interrogatory No. 6.

8. Identify the date of last use of the SUN-SPOT mark in association with the Goods
identified in response to Interrogatory No. 6.

9. Identify the amount of sales (in U.S. dollars) of the goods Goods identified in
response to Interrogatory No. 6 sold by Registrant, or any third party on behalf of Registrant,
broken down by year from the date of the first sale to present.

10.  Identify the corporate officers of Registrant and their positions.

11. Identify the corporate officers of Ayotte Techno-Gaz and their positions.




12.  Identify the corporate officers of American Industrial Ovens and their positions.

13. Identify the corporate officers of 9140-3543 Quebec Inc.

14.  Identify the corporate officers of 9063-8974 Quebec Inc.

15.  Identify the amount of sales (in U.S. dollars) of any product which includes a
catalytic infrared emitter sold by Registrant, or any third party on behalf of Registrant, broken

down by year from 2008 to present.

Respectfully Submitted,

by _ ooz P
Jess M. Collen
Kristen A. Mogavero
COLLEN IP
THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue
Ossining, NY 10562
(914) 941-5668 Tel.
(914) 941-6091 Fax
Counsel for Petitioner FINAM

Date: September 10, 2015




CERTIFICATE OF SERVICE

I, Richard Weinberg, hereby certify that on September 10, 2015, I caused true and correct
copies of “Petitioner’s Second Set of Interrogatories” to be served upon Registrant’s Attorney of
Record at the following addresses:

Ms. Rebecca J. Stempien Coyle
Levy & Grandinetti
PO Box 18385
Washington, DC 20036-8385
mail@levygrandinetti.com

Via first-class mail, postage pre-paid and by e-mail.

Said service having taken place this 10th day of September, 2015
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ATTORNEY DOCKET NO. R224

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,
Petitioner, Mark: SUNKISS
Canc. No.: 92/060,849
V. Reg. No.: 1,200,333
SUNKISS THERMOREACTORS, INC.,

Registrant.

PETITIONER'S SECOND SET OF REQUESTS FOR THE PRODUCTION
OF DOCUMENTS AND THINGS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice for the United States Patent and Trademark Office, Petitioner FINAM
(“Petitioner”) submits herewith for production by Sunkiss Thermoreactors, Inc. (“Registrant™)

these Requests for the Production of Documents and Things.

Petitioner hereby requests that Registrant produce the following documents and tangible
things to the attention and at the address of the Petitioner’s undersigned counsel’s offices at
Collen IP, THE HOLYOKE-MANHATTAN BUILDING, 80 South Highland Avenue, Ossining,
New York, 10562 within thirty (30) days after service of these requests. These requests shall be
deemed continuing, and require production of any documents called for herein or any such
documents which shall come within the custody or control of Registrant, or its agents or
representatives at any time between Registrant’s initial production and the further prosecution of

this action.




Please note the instructions and definitions included in the Petitioner’s Second Set of
Interrogatories which are incorporated by reference and made a part hereof as if fully stated

herein.

DOCUMENTS TO BE PRODUCED

1. All documents which refer to the goods sold by Registrant under the SUNKISS
Mark as “space heaters.”

2. All documents which refer to the goods sold by Ayotte Techno-Gaz under the
SUNKISS Mark as “space heaters.”

3. All documents which refer to the goods sold by American Industrial Ovens under
the SUNKISS Mark as “space heaters.”

4. All brochures, promotional materials, or other marketing materials used by
Registrant, Ayotte-Techno Gaz, or American Industrial Ovens which includes the phrase “space
heater.”

5. All invoices or other documents evidencing sales of goods sold under the
SUNKISS Mark by Registrant in the United States from 2008 to present.

6. All invoices or other documents evidencing sales of goods sold under the
SUNKISS Mark by Ayotte Techno-Gaz in the United States from 2008 to present.

7. All invoices or other documents evidencing sales of goods sold under the
SUNKISS Mark by American Industrial Ovens in the United States from 2008 to present.

8. All documents evidencing distributors which sold space heaters under the
SUNKISS mark from 2008 to present.

9. All documents which evidence use of the SUN-SPOT mark by Registrant, Ayotte

Techno-Gaz, or American Industrial Ovens in association with space heaters in the United States




since 2008.
10. All documents which evidence use of the SUN-SPOT mark by Registrant, Ayotte
Techno-Gaz, or American Industrial Ovens in association with catalytic infrared emitters in the

United States since 2008.

11.  The minutes from meetings of Registrant’s Board of Directors from 2008 to
present.
12. The minutes from meetings of Registrant’s sharcholders from 2008 to present.
Respectfully Submitted,

By: mm///}/\/\
Jess M. Collen
Kristen A. Mogavero
COLLEN [P
THE HOLYOKE-MANHATTAN BUILDING
80 South Highland Avenue
Ossining, NY 10562
(914) 941-5668 Tel.
(914) 941-6091 Fax
Counsel for Petitioner FINAM

Date: September 10, 2015



CERTIFICATE OF SERVICE

[, Richard Weinberg, hereby certify that on September 10, 2015, I caused true and correct
copies of “Petitioner’s Second Set of Request for the Production of Documents and Things” to
be served upon Registrant’s Attorney of Record at the following addresses:

Ms. Rebecca J. Stempien Coyle
Levy & Grandinetti
PO Box 18385
Washington, DC 20036-8385
mail@levygrandinetti.com

Via first-class mail, postage pre-paid and by e-mail.

Said service having taken place this 10th day of September, 2015

M U
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EXHIBIT 16

REDACTED

(DOCUMENT FILED UNDER SEAL
CONTAINS CONFIDENTIAL INFORMATION)



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM,

Petitioner,
Cancellation No. 92/060,849
V.
Reg. No. 1,200,333
Sunkiss Thermoreactors, Inc.,
Mark: SUNKISS
Registrant.

N N N N N N N N N N

REGISTRANT’S ADDENDUM TO MOTION FOR SANCTION UNDER
FED.R. CIV. P. 11,37 C.F.R. § 11.18, AND TBMP 527.02

The Registrant, Sunkiss Thermoreactors, Inc. (“Registrant” or “TSI””), submits the
following addendum to its Motion for Sanction Under FED. R. C1v. P. 11, 37 C.F.R. § 11.18, and
TBMP 527.02 (the “Motion for Sanction™). Subsequent to TSI’s service of its Motion for
Sanction on the Petitioner on September 21, 2015, counsel for the parties exchanged
correspondence related to the Motion for Sanction. Copies of this correspondence are attached

hereto as Exhibits 17 through 20.

Respectfully submitted,
November 9, 2015 /s/ Rebecca J. Stempien Coyle
Date Rebecca J. Stempien Coyle

Paul Grandinetti

LEVY & GRANDINETTI

P.O. Box 18385

Washington, D.C. 20036-8385
Telephone (202) 429-4560
Facsimile (202) 429-4564

Attorneys for Registrant



EXHIBIT 17



COLLEN IP

INTELLECTUAL PROPERTY LAW
Telephone (914) 941-5668
Facsimile (914) 941-6091

www.collen/P.com

October 5, 20156

BY FIRST CLASS MAIL

COPY BY E-MAIL: mail@levygrandinetti.com
Levy & Grandinetti

PO Box 18385

Washington, DC 20036-8385

Attention: Ms. Rebecca J. Stempien Coyle

Re: Cancellation Proceeding No. 92060849
FINAM v. Sunkiss Thermoreactors, Inc.
Our Ref. : R224

Dear Ms. Coyle:

We write in response to Registrant’s proposed Motion for Sanctions. Your
allegations, particularly in light of the substantial and material factual and legal
issues in this proceeding, lack any good faith basis to support such a motion.
Should it be filed we will be forced to pursue all remedies available.

First and foremost, Registrant’s discovery responses only serve to validate
Petitioner’'s abandonment claims. Registrant’s proposed Motion focuses
predominantly on the relationship between Registrant Sunkiss Thermoreactors, Inc.
(“STI"), Ayotte Techno-Gaz, Inc. (“ATG”), and American Industrial Ovens, Inc.
(“AlO0") and how use of the SUNKISS mark by either ATG or AlO allegedly inures
to the benefit of STI. Registrant makes only passing mention of its actual use of
the SUNKISS mark in the form of conclusory and unsupported statements.
Registrant has included sixteen exhibits totaling over 250 pages, none of which
evidence continuous use of the SUNKISS mark. Registrant has not come forth
with evidence of continuous use of the SUNKISS mark in association with space
heaters by either STI, ATG or AIO for a period of at least three years. Registrant’s
discovery responses and document production to date demonstrate the material
outstanding question of fact regarding Registrant’s use and potential abandonment
of the SUNKISS mark. For example, the invoices produced by Registrant in
response to Petitioner’s discovery requests do not evidence continuous use of the
SUNKISS mark in association with space heaters. (See Exhibit A). Many of the
invoices are for repairs, refurbishing, service calls, or parts; not space heaters.

A

PALERCUT.ERQIQCSE

COLLEN IP Intellectual Property Law, P.C., THE HOLYOKEMANHATTAN BUILDING,
80 South Highland Avenue, Ossining-on-Hudson, Westchester County, New York 10562 USA




Ms. Rebecca J. Stempien Coyle
October 5, 2015
Page 2 of 4 - R224

Others do not have the SUNKISS mark anywhere on them. In fact, the evidence of
- record raises so many factual questions that it would preclude even a motion for
summary judgment; should Registrant pursue a motion for sanctions, Petitioner
would need to seriously contemplate cross-moving for sanctions.

Registrant’s proposed motion also choses to omit a critical document,
namely the Amendment to the License Agreement that is signed by representatives
of both Sunkiss Thermoreactors, Inc. and Sunkiss SAS, and dated February 11,
2010. (See Exhibit B.) This Amendment, executed after the assignment
document, explicitly states that all provisions of the 2008 License Agreement (See
Exhibit C (French); Exhibit D (certified translation)) remain unchanged, with the
exception of the specific changes articulated in the Amendment. Under the 2008
License Agreement, STI is permitted to use the SUNKISS mark in association with
specific products and as a commercial name through an exclusive, non-transferable
license granted by Sunkiss SAS. (See Exhibits C and D, Paragraph 2.1(b).)
Furthermore, the 2008 license agreement retains Sunkiss SAS’ right to control the
presentation of the SUNKISS mark and Sunkiss SAS has the right to modify the
mark. (See Exhibits C and D, Paragraph 2.2(b).) Paragraph 10.3(a) of the
Agreement grants Sunkiss SAS quality control rights over the products with which
the SUNKISS mark is used and Sunkiss SAS has the right to make inspection visits ,
to final customers of STI to ensure quality. (See Exhibits C and D, Paragraph
10.3(a).)

Perhaps most critically, pursuant to the 2008 license agreement, use of the
SUNKISS mark by STI inures to the benefit of Sunkiss SAS. (See Exhibits C and
D, Paragraph 2.2(e).) The parties reaffirmed these particular terms via execution of
the Amendment in 2010. There are certainly factual and legal questions as to
whether use of the mark, if any, by Registrant, ATG, or AIO would inure to
Registrant. Furthermore, in relinquishing its right to quality control and
presentation of the SUNKISS mark, Registrant has effectively abandoned its rights,
if it ever had any, in the SUNKISS mark. Petitioner's argument in its proposed
motion, particularly on page 9 thereof, that there is no legitimate doubt about to
whom the use of the SUNKISS mark inures contradicts the agreements.

This theory is far from frivolous and has substantial basis in fact and well-
settled, established principles of trademark law. As explained in Petitioner’s
Motion to Amend, “uncontrolled licensing of a mark results in abandonment of the
mark by the licensor.” Haymaker Sports, Inc. v. Turian, 581 F.2d 257, 261
(C.C.P.A. 1978) (internal citations and quotations omitted). When a trademark
owner “fails to exercise adequate quality control . . . a court may find that the
trademark owner has abandoned the trademark.” FreecycleSunnyvale v. Freecycle
Network, 626 F.3d 509, 516 (9th Cir. 2010) (internal citations and quotations
omitted). These cases explain that in the instance of naked licensing, the owner is




Ms. Rebecca J. Stempien Coyle
October 5, 2015
Page 3 of 4 - R224

deemed to have abandoned their mark due to a lack of quality control. Although
this is not a typical naked licensing fact pattern, Registrant has relinquished quality
control of the SUNKISS mark to a third party, just as a licensor does when it
engages in naked licensing. This abandonment is supported by the remaining
provision of the 2008 License Agreement which provides that STI’s use inures to
Sunkiss SAS. Registrant’s position that Petitioner’s claims are “frivolous” is
untenable and, even more, baseless.

A party violates Rule 11 "where it is patently clear that a claim has
absolutely no chance of success. . ." Eastway Const. Corp. v. City of New York,
762 F.2d 243, 254 (2d Cir. 1985). “Rule 11 sanctions are reserved for
extraordinary circumstances.” Shin Park v. Seoul Broad. Sys. Co., 2008 U.S. Dist.
LEXIS 17277, at *2 (S.D.N.Y. Mar. 6, 2008) (citing Morristown Daily Record, Inc.
v. Graphic Commc'ns, 832 F.2d 31, 32 n.1 (3d Cir. 1987)). “With respect to legal
contentions, [tlhe operative question is whether the argument is frivolous, i.e., the
legal position has no chance of success, and there is no reasonable argument to
extend, modify or reverse the law as it stands.” Bonded Life Fund, LLC v. AXA
Equitable Life Ins. Co., 2014 U.S. Dist. LEXIS 31491, at *11 (S.D.N.Y. Feb. 28,
2014) (internal quotation and citations omitted). “With regard to factual
contentions, sanctions may not be imposed unless a particular allegation is utterly
lacking in support.” Storey v. Cello Holdings, L.L‘.C., 347 F.3d 370, 388 (2d Cir.
2003) (citing O'Brien v. Alexander, 101 F.3d 1479, 1489 (2d Cir.1996)).
Respondent can make no good faith argument that Petitioner’s legal claims have
no chance of success or that its factual contentions are completely lacking in
support.

Registrant lacks any basis to show that Petitioner’'s claims are being
maintained for purposes of harassing STI. The mere fact that proceedings have
been initiated in Canada and the United States alone does not establish
“harassment.” If anything, it may prove that there exists a trademark dispute
between two multi-national companies.

The cases cited by Registrant in its proposed Motion illustrate that
Petitioner’s claims do not come close to the level of being sanctionable. In several
of the cases cited by Registrant there was absolutely no evidence and no basis in
fact to support the claims. See Rodriguez v. Banco Cent., 155 FRD 403, 407
(DPR 1994); B&H Med., LLC v. ABP Admin, Inc., 526 F.3d 257 (6% Cir. 2008);
Denny v. Hinton, 131 F.R.D. 659 (M.D.N.C. 1990). In other cases, the Plaintiff’s
own testimony flatly contradicted his own claims. See Gambello v. Time Warner
Communications, Inc., 196 F. Supp. 2d 209 (EDNY 2009); Perry v. S§Z Rest.
Corp., 45 F. Supp. 2d 272, 274-75 (SDNY 1999); Blossom v. Blackhawk Datsun,
Inc., 120 F.R.D. 91 (S.D. Ind. 1988).




Ms. Rebecca J. Stempien Coyle
October b, 2015
Page 4 of 4 - R224

There are serious and substantial issues of fact regarding Registrant’s
continuous use of the SUNKISS mark, as evidenced by the invoices produced by
Registrant. The discovery responses and document production provided by
Registrant in response to Petitioner’s requests. The series of agreements signed by
Registrant and Sunkiss SAS support a claim for abandonment under trademark
law. Any motion for sanctions by Registrant premised on Fed. R. Civ. P. 11 and/or
37 C.F.R. § 1.18 would be unfounded and subject to a cross-motion for sanctions,
and other available remedies. We are prepared to litigate this dispute on the
merits, but believe it best if both sides can avoid creating the kinds of needless
satellite litigation so disfavored by the Board and the Courts.

Very truly yours,
COLLEN /P

Gaom Yl

Kristen Mogavero

JMC/KAM:cs
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American Industrial Ovens Inc.

— 3
industrial oven INDUSTRIAL PROCESS o
Paint line 7 L
Washer Industrial equipments manufacturer
Infrared System

Hot line USA : 1-877-499-9950 ; Montreal : (450)756-1345
Fax : (450) 756-2264
2223 Rte 131 Notre Dame De Lourdes QC JOK 1K0 Can.
www.americanovens.com

invoiced To : ’ Project Address :
FAURECIA INTERIOR SYSTEMS FAURECIA INTERIOR SYSTEMS
17801, East 14 Mile Road 17801, East 14 Mile Road
Fraser, Ml 48026 - Fraser, Ml 48026 .
ORDER NO. AUTHORIZATION INVOICE DATE INVOICE NO.,
-11- 33
8000890330 2014-11-20

Description Shipped quantity Price Amount

5 Fan 612 FC 1 X Shaft 1564.00 US 5 1,564.00 US$7,820.00
2 X Pulley 1 XSC

2Fan615C FC 1 X Shaft 2140.00US

2 X Pulley 1X SQU 2,140.00 US$2,140.00
2 Flame Rod for bume ~ 348.78 2 348.78 US$697.56
2 Spark Plug (Ignition) 2 493.77 US$987.54
1 Thermoreactor Infra Red 5,640.00 US$5,640.00

ﬁeﬁ Kimberly Busby

Sous-total: US$17,285.10
Thank you
G.S.T. #857540082 U.S. TOTAL US$17,285.10

Q.S.T. #1204351054

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000216




@merican Indastrial Ovens Inc.

INDUSTRIAL PROCESS

Industrial equipments manufacturer
' Exclusive dealer of Sunkiss thermoreactors
plastic - wood Refurbishing Sunkiss thermoreactors

Hot line USA : 1-800-675-0037 » Montréal : (450) 589-6144 « Fax : (514) 589-8478
Mall 180 Arboit (industrial park), L'Assomption (Quebec) JSW 4P5
v‘www.amerlcanovens.com .

G.S.T. N° 132215401
QST N°®10122684255

SUNKISS000269




Vendor: Americ

Address

Vender Co

ap Industyial Qyens H_Mm_v.—.om

ectecton Bond -

. Address 10455 State Road 37

’ Reguisition Date:
ATTC Manufacturing Inc

_mva No: b..

2162012

Purchase Order

00 D 1t ety 20 g

- ana A e o as

|
A 19605 _ Tell Clty, IN 47586 ﬂ _ “ N\w
Phone 1-800-876-0037 - 3 Phone 812-547-8080 ; Order Date: _2~ Tl =
Fex Fax 812-547-8380 _ 2
Contact. DANIEL AYOTTE Aftantion: EVEN GRANDERSON | DueDate: . &
hemi Qty jitem No. Description iU of aubeYor N Unit Cost Tofal Cost F
1] 6 1401-7304 C500 CELL lEA jedper S | AMindT A-7 vV |3 2700001¢ 18200005
2 p . 3 .
: —1
4 3 - 2
5 $ i
6 3 - _m
7 $ - B
8 $ .0
w @ . 0
10 $
11 3
12 3
13 $ -
14 . | $ -
m:am_ﬂmw& m“mmmwa «Ww mxolmwm”: — iod explanation Notes/Remarks: SUNKISS PANELS FOR PA-7. Mnﬂm.s_ $ 18200
. ; . - g
ﬂoagogu Capital Expanse Gther WOHRT, ) no.uq.}o_.r t.nu. .:An; -4 Tax $ u@
Purpose: use Tax:M 0 Order Total | SHP25ER0
VENDER NOTE: . .

RECEIPT/ACCEPTANCE Confirmation Request. Fax back Confirmalion Acceptance 1o.Pu
be lssued. Plesse Contact Requestor or Purchasing for New/Revised
against this Po after 80 days will require additional approval beforg invoice will be accep

Po. Feilure to do 36 may result in payment

rehasing € 812-847-8390. If above infosmation is Incomrect this Po Is Void end a New Po must
detay. -This Purchasé order is vafid for a Maximum ot 20 days. Shipments
tad for paymant, All invoices must have Po number.

ATTC Manufacturing, Inc. is certified

_mmpcmmamamﬂmmrﬂ. & . ‘

to the ISC 9001:2000 and ISO 14001
Standards and strives for suppliers of
products/sevvices to meet or exgeed
establisfied criteria. ATIC performs

| yearly, supphier surveys

/

Hideaki Andoz=Z"Y;

¢

L

PD-FM-D1

Latest Revislon: 12/28/2010

SUNKISS000270



@merican Indastrial Ovens Inc.

Industrizi oven INDUSTRIAL PROCESS
Paint line
Washer Industrial equipments manufacturer
UV-line (microwave) Exclusive dealer of Sunkiss thermoreactors .
(metal - plastic - wood Refurbishing Sunkiss thermoreactors
; T,
Hot line USA : 1-800-675-0037 « Montréal : (450) 589-6144 » Fax ;{514) 589-8478

Mail : 180, Arboit (industrial park), L'Assomption (Quebeg J5W4P5
www.americanovens.com

PROJECT ADDRESS

uuuuu\me
000022

N® 132215401
Q.S.T. N° 1012264255

SUNKISS000271




Four industriel

Ligne & peinture Ay&ﬁe
Laveuse industrielle SUN”!
Brileur, séchoir industriel TECHNO-GAZ Inc.

Drying System ¢ .

o) Do PROCEDE INDUSTRIEL HT-100-200
Infrared System Industrial Process americanovens.com

Burner Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950

Paint Line-Washer

Fax : (450) 756-2264
2223 Rte 131 N. Noire-Dame De Lourdes Quebec JOK 1K0 Can.

Facturé a: Bill to: Lieu des travaux: Ship to:

Sumter Casket Co.

Sumter Casket Co.
Mr Michael James

. Mr Michael James
209 S. Magnolia Street 209 S. Magnolia Street
Sumter, S. Carolina 29150 Sumter, S. Carolina 29150
USA USA
P.O. Number lnvoice Date Invoice #
# DE COMMANDE AUTORISATION DATE DE LA FACTURE # DE LA FACTURE
Mr James 16-04-14 364

QT. SHIP PRICE Amount
[Bescription

Quantité expedice

Montant

i?efurbishing Head arc Duo : Sunkiss Thermoreactor

1 Head catalytic pad compiete 110 Volts
gas injector , thermistor
2,800.00 US $ 2 800.00

Shipment is Extra

Good Day

THANK YOU
MERCI

Veuillez émettre votre chéque a l'ordre de: Ayotte Techno-Gaz inc.
Please make a payment to : Ayotte Techno-Gaz inc.

TP.S. #132215401 Montant total 2 800.00
T.V.Q. #1012264255

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000272




Four industriel

Ligne & peinture AY@ ﬂe

Laveuse industrielle SUN.
Broleur, séchoir industriel TECHNOQ-GAZ Inc. ‘

Drying System .

Industriol Ovon PROCEDE INDUSTRIEL HT-100-200
Infrared System Industrial Process americanovens.com

Burner Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950

Paint Line-Washer Fax : (450) 756-2264

2223 Rie 131 N. Notre-Dame De Lourdes Quebec JOK 140 Can.

Facturé a: Bilt to: Lieu des travaux: Ship to:
Powercon Corporation Powercon Corporation
Mr Joel Brown Mr Joel Brown
1551 Florida Avenue PO BOX 477 1551 Florida Avenue PO BOX 477
Severn, Maryland 21144-0477 Severn, Maryland 21144-0477
United States United States
P.O. Number Invoice Date o Invoice® 0000
# DE COMMANDE AUTORISATION DATE DE LA FACTURE #DE LA FACTURE
Mr Brown 11-11-14 470

QT. SHIP PRICE Amount

Quantite expedice

2 RX-500 Catalytic Pad
Refurbishing Sunkiss Thermoreactors

2,850.00 US
2 2 850.00 5700.00
Charges Duty on my UPS Broker Fee 397.13
Paid By VISA
Ship By UPS
Good Day
GQ - TPS 5%, TVQ 9.975%
TPS 19.86
T™vVQ 39.61

THANK YOU
MERCI

Veuillez émettre votre chégue a l'ordre de: Ayotte Techno-Gaz inc
Please make a payment to - Ayotte Techno-Gaz inc.

T.P.S. #132215401 Montant total 6 156.60
TV.Q. #1012264255

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000273




Four industriel

Ligne a peinture AY@tte
Laveuse industrielle SUNE,
Brileur, séchoir industriel TECHNO-GAZ Inc.

Drying System

Industrial Oven PROCEDE INDUSTRIEL HT-100-200
Infrared System Industrial Process americanovens.com

Burner Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950

Paint Line-Washer Fax : (450) 756-2264

2223 Rte 131 M. Noire-Dame De Lourdes Quebec JOK 1K0 Can.

Facturé a: Bill to: Lieu des travaux: Ship to:
L & D CUSTOM WOODWORKING . L & D CUSTOM WOODWORKING
M. LEROY WITTMER M. LEROY WITTMER
3610 N. 900 EAST 3610 N. 900 EAST
MONTGOMERY, INDIANA 47558 MONTGOMERY, INDIANA 47558
USA USA
P.O. Numbe Invoice Date Invoice #
#DE gmﬁmrnANDE AUTORISATION DATEnBE LAFACTURE #DE LAFACTURE
Mr Wittmer 25-07-14 419
QT. SHIP PRICE Amount
:I‘sesc,ription Quantite expediee
Detail :
éUPPLY TOUCHD SCREEN PAD AND INSTALL 2 000.00
Oven with Sunkiss Thermoreactors
Terms :
On start up an delivery

Date expedition : 29 July 2014

Price : $ 2 000,00 US
Attn : Mister Leroy Wittmer

.Good day

THANK YOU
MERCI

Veuillez émettre votre chéque a f'ordre de: Ayotie Techno-Gaz inc.
Please make a payment to : Ayotte Techno-Gaz inc.

TP.S. #132215401 Montant total 2 000.00
T.V.Q. #1012264255

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000274




Four industriel

Ligne & peinture Ay{b tt@
Laveuse industrielle SUNm
Braleur, séchoir industriel TECHNO-GAZ Inc.

Drying System

Induatriel Ovan PROCEDE INDUSTRIEL HT-100-200
Infrared System Industrial Process americanovens.com

Burner Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950

Paint Line-Washer Fax : (450) 756-2264

2223 Rte 131 N. Notre-Dame De Lourdes Quebec JOK 1K0 Can.

Facturé a: Bill to: Lieu des travaux: Ship to:

HI-WATT INC. HI-WATT INC.

34271 JAMES J POMPO 34271 JAMES J POMPO
FRASER, Ml 48023

FRASER, Ml 48023
USA USA
PO Number . Invoice Date Invaice #
# DE COMMANDE ‘ AUTORISATION DATE DE LA FACTURE # DE LAFACTURE
PO004877 25-07-14 421
QT. SHIP PRICE Amount
Description

Quantite expedice Montant|

§S-31 3
3 THERMOSWITCHS 1 260.00
T-STAT ASSEMBLY WITH SUPPORTING PLATE AND
GASKET
Sunkiss Thermoreactor model
UNIT PRICE THERMOSWITCH : $420.00
TOTAL PRICE : $ 1 260,00 + SHIPPING
i’RICE SHIPPING BY : UPS = $ 60,00 60.00
PAID BY MASTER CARD  JULY 25 2014
GOOD DAY
THANK YOU
MERCI
Veuillez émetire votre chéque a4 l'ordre de: Ayotte Techno-Gaz inc.
Please make a payment to : Ayotte Techno-Gaz inc.
T.PS. #132215401 Montant tatal 1320.00

TV.Q. #1012264255

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000275




Four industriel

Ligne & peinture AY@ tt@
Laveuse industrielle SUN-
Braleur, séchoir industriel TECHNO-GAZ Inc.

Drying System

Indusirial Oven PROCEDE INDUSTRIEL HT-100-200
Infrared System industrial Process americanovens.com
Burner Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950
Paint Line-Washer Fax : (450) 756-2264
2223 Rie 131 N. Notre-Dame De Lourdes Quebec JOK 1K Can.
Facturé 3: Bili to: Lieu des travaux: Ship to:
DEMO TECHNIC SAS ) Cordova Brokerage International Inc
ZAE No.2 Les portes De L'Oise 9300 Billy The Kid Street Suite 100
281 Rue Isaac Newton El Paso Texas
Chambly, France 60230 USA 79907
Europe
P.O. Number Invoice Date Invoice #
# DE COMMANDE AUTORISATION DATE DE LAFACTURE # DE LAFACTURE
Mr Herrera 04-11-14 468

QT. SHIP PRICE Amount

Description Quantite expédies Moniant

i'\‘etroﬂt Indusrial Burner
Refurbishing S 10000 Sunkiss Thermoreactors
6 S10000 : 1,925.00 US Funds Each 6 1 925.00 11 §50.00

Not included:

Delivery, Installation ,Customer Fee, Tax,
packaging

:rerm: Net 30 Days at the reception of invoice

Good Day

THANK YOU
MERCI

Veuillez emettre votre chéque a l'ordre de: Ayotte Techno-Gaz inc.
Please make a payment to - Ayotte Techno-Gaz inc

T.P.S. #132215401 Montant total 11 550.00

TV.Q. #1012264255
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ATTC Mannfacturing Inc
10435 HWY 37N
PO No, ATTC-0613548
' Releage No, 0
:‘JesuACm N 47586 Order Date 7/8/2013
Tetephone No.  812-547-5060 Ext. 197 )
Fax 812-347-8390
VENDOR American Industrial Ovens sHrPTO ATTC MANUEACTURING GO, INC
Veador ID 2223 Rte 131 Nord £ 10455 STATI: ROAD 37
Notre~Dame De Lourdes TELL CTTY " 47586
LASSOMPTION JOK., 1X0 usa
Canada ' ! Telephone No, 812-547-5060
Contact DANIEL AYOTTE
TekphoneNe. 450-756-0219" Ext.
B . —AS50=756=2264 e - . e
INVOICE TO LINDA ROGIER - rogier@atremiz.com " CONFIRM TO PURCHASING DEPARTMENT
ATTC MANUFACTURING INC - E-MAL - bfiova@ettemiz,com
10455 STATE ROAD 37 ; ORBY FAX - 812-547-8390
| ATTC MANUFACTURING CO,. INC.
TELL CITY ) 47586 . TELL CITY W 47386
@Ta;m e e e, e e e e e e
1 - { Shippirg, Terms
Item | 1&1 em No. f M&s ine Number Uit Cost . Total Cost
oo BB, BEEES e RS
] 3.00¢ 403-7301 | MAINT $TOCK i
| PA4 €500 CELL FOR SUNKISS RX500 MASTER UNIT 4017301 ° :
712202013} 6000200 SUNKISS RX-500 MASTER UNIT 4016911 (For Natural 2.700.00 8.100.00

; Gas) ¢
; QUOTER 74056-080829-1 LEADTIME | MONTH ~

if above information i incorreet, Please sontact Reguestor or Purchasing for New/Revised PO,
Failure to do so may resnlt in Payment Delay. ATTC Manufacturing, Ine. is certified to the
180 $001:2000 and 130 14001 Standards and smives for suppliers of products/services 1o meet
or exceed established criterls, ATTC performs yearly supplier survays.

MA-FM-07 _
Subtota} ] 8,100,
Tax Charge 1 5 @)
Fax Charpge 2 b 0.00
Shipping 5 .00

Approval Date Mise. $ 0.00
Order Total s £.100,00]
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Sunkiss Thermoreactors inc. USA

.
/ ‘ INDUSTRIAL PROCESS .
/ Exclusive manufacturer of Sunkiss thermoreactors
: ; Refurbishing Sunkiss thermoreactors -
Real Sunkiss Thermoreactors
USA : 1-888-589-2909 - Montreal : (450) 589-2809 - Fax : (450) 589-8478 -
180, Arboit (industrial park), LAssomption (Quebec) JSW 4P5
www.sunkiss-thermoreactors.com
JOCEDEBOGROCHIG - ) N PF{OJECT'ADDRESS |
ROCHESTER iNQL!"'TRiAL QUPFLY CE} CME ME S

-GESAGINAW DRIVE ...
'ROCHESTER. NEN‘YORK :

’ SA us
TH sssadass :

‘ ORDER NO, ‘ '. éUT‘HOHIZATIOﬁ . ) iNVOICE DATE
128247 ' 2008/03/03

Thank you very Bhikch:.

v

920.90
000
000

S
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r industriel
Ligne & peintura AYOtte

Laveuse industrielle

Brleur, séchoir industriel TECHNO-GAZ Inc.

Drying System . <

Industrial Oven PROCEDE INDUSTRIEL

Infrared System Industrial Process americanavens.com

Burner Montréal : (450) 756-0219 - U.S.A. : 1-877-499-9950
Paint Line-Washer Fax : {450) 756-2264

2223 Rte 131 N. Notre-Dame De Lourdes Quebec JOK 1KO Can.

Facturé &: Bill to: ' Lleu des travaux: Ship to:
Elégance Coating Elégance Coating
Mr Yotand Clquher Mr Yoland Cloutier
33 West Service Road 33 West Service Road
Champlain, New York 12819 . Champtain, New York 12919
UBA USA
PO, . , Invoice Date Invoics #
#DE DE AUTORISATION DATE DE LA FACTURE # DE LAFACTURE
27-01-14 296
QT. SHIP PRICE Amount

Quantits expédide

1 Unité HT 200 Industriel
Modele portatif

Au prix de 9,895.00
. 9 895,00
Good Day

Paid by VISA

THANK YOU
MERC!

Veuillez émettre votre chéque & ['ordre de: Ayotte Techno-Gaz inc.
Please make a payment to : Ayotte Techno-Gaz inc.

T.P.S. #132215401 Montant total 9,895.00
TV.Q. #1012264255
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AVENANT AU CONTRAT DE LICENCE

ENTRL : SUNKISS, SOCIETE PAR ACTIONS
SIMPLI¥TEES, ayant son sidge soclal an 6
Chemin des Vignos Zone d'sctivités Actipole
2B, Beligneux Bressolles 01360 Brassolles,
Franoce, représentds aux fing des présentes par
Monsicur Michel CHARMES, président;

(ci-apréa désignée « SUNKISS »)

ET: THERMOREACTEURS SUNKISS INC.,
corporation légalement constitude en vertu deg
lois de la provines de Quibec, ayant son sidge
socigl au 180, rue Athoit, L.'Agsomption, pro-
vinoe de Québes, ISW 1C3, Canada, roprésan-
tée aux fins des présentes par Monsieur Daniel
AYOTTE, président;

(ci-aprés désignde« TSI »)
PREAMBULE
ATTENDU QUE SUNKISS et TSI ont signé un conwrat de licence le 7 février 2008 précisant

I'exploitation et ’utilisation d*une technologie « THERMOREACTEUR » ainsi que son em-
ploi sur an territoire donné ;

ATTENDU QUE ce contrat de licence défini dans son Article 1.6 Je produit « THERMO-
REACTEUR »;

ATTENDU QUE ce contrat de licence défini dans son Atticle L7 un « Produit Nouvean »
fabriqué et vendu par SUNKISS ;

EN CONSIDERATION DE CE QUI PRECEDE, LES PARTIES CONVIENNENT DE
CE QUJ SUIT :

SUNKISS et TSI conviennent que le teists da I’ Artiole 1.6 est remplacé par Je suivant

« Praduit » signifie le support réfractaire incorporant la Technologie connu sous le
nom do « THERMOREACTEUR » qui est un émeteur d'énergle sous forme de
rayonnement infrarouge ot do convection, générés par la combustion catalytique de
gaz tels que méthane, propaue, tutane ou un mélange de coux-ci, Imprégné de cataly-
seurs & I'état d'extréme division, le support « THERMOREBEACTEUR. » assure par oxy-
dation, la combustion catalytique exothermique des combustibles pazeux adéquats. Ce
rupport est intégré A upe chambre de détents avec les dispositifs d'amorgage de Ia réac-
tion catalytique. Peut y &tre éventuellement intégrée Ia régulation tant électtique, gaz
quiadraulique. Sont exclus du présent contrat les « THERMOREACTEUR » SUN-
KIS références RXP 28VCC, RXM 28VCC, RXG 28VCC, RX 28VCC et RX2000
28vVCe. .

O W
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C‘ SUNKISS et TSJ conviennent que le texte de 1" Article 1.7 est remplacé par v suivant :
,,) « Produit Nouvean » signifie tout praduit ajouté & 12 gumme existante de Produits,
fabriqué et vendu par SUNKISS 3 I’exception dos « THERMOREACTEUR » SUN-

KISS référancis RXP 28VCC, RXM 2BVCC, RXG 28VCC, RX 28VCC et RX2000
i8vee;

Tous les autres articles du contrat de licence restent inchangds.

EN FOI1 DE QUOJ, LES PARTIES

Fait an tois (3) exemplaires, le //' Lo TR0,
DIt THERMOREACTEURS SUNKISS INC.

'MJ
P

Nom : Daniel Ayotte

Titre : Présidgnt
Date : % S04

SUNKISS, SOCIETE ANO.
DROTT FRANCAIS

14 '—\:
o
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CONTRAT D LICENCE

M&&me&’mmh

" U8B, Belignenx B 01360 Bressolles, France,

aux fins des prdsemtes par
Mmmmm&pﬁm

(amm«smss»)

ET: . . THERMOREACTEURS SUNKISS INC..
' . earporation iégalemant consfibade en vertu das

lois de ta province de Quéhec, ayant son sidge

soclal & 130, rwc Arbolt, L’Assorption,

province de Q@m, 33w 1C3, Capada,

repeddentée  aux des  présentes par

MmsimrDﬁelAYO‘l“m,px&im

{ciapris désignse « TSI »)

' PREAMBULE
mqmmSammammamﬁmmmammﬁm
précisuse quant & 1"étude, fa canception et ta fabrieation des Produits (tels que définis of-spris);

Aqummmmammmmmmmhm:mmqm
défini clapis);

ATTENDUqucTSldésimobﬁenirmeﬁmeamwvepourhﬁdmologieuﬁndapmwit
mammm&mbmmwadm&hw

&mmmmwmamlmmethMudm .
les termmos ot conditions des présentes;

gv%smmnmmcnmmﬁcﬁm,mrmmscmmmmm
UL .
1. DEFINITIONS .

Les mwts et expressions qu) suivent, lorsqu’ils apparsissent dans le présent Conttst ov dans toute
dmmh&nubmdm&iuﬁwaswm&mfmmmmmmm
mwmmmm&ﬁnmwmmmmpm

11  «Amélioration » signific wut développement, Innovation, ajout, améliorstion ou

medifiation se rapportant A Phavention ou s swxrm, qu'lls soient brevelds,
brovetables ounon.

12483333 ' w
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12  ¢Entité Aflbe » signifiera tute sociéé mére ou filiale de TSI, toute emreprise déteruie ou
conir8iée par TSE ou topte entreprise Gétenue ou conirilée par une enfraprise détenant ou
contrBlant Sglement TSL Aux fins du prisent pargraphe, «contrdle» wentend d'une
participation au moins égale & ainquante pour ssut (30 %6) des; actions ayent drojt de vote.

13  «Information confidepticlle » signific toute information relative aux affaires d*une Partie
mn'wmmmwmmdmmmwmm
‘lr.whmioﬁa; expression « laformation oconfidentislle» n'imclut cependsmt pas

%)  quiestdy domalgs public, stms is faxio de la Partio § qui Pinfbemmation est divalguée -
ou da st administratenry, dirigeants ou employés acneels ou anciens;

b) qﬂ,.m&dmﬁ%mmwmm&ed'mmmwwm
legalement en possession de vetts information -coofidentisllc cf qui nlest pas
empéchés de divulguer 'information & cathe Partis

¢ qui est développée par une Partie de fapon Indépendantc grioe & dés personnes gui
n'mtpgwmmmqﬁn’m‘mwmmd:.rm

8 mhammammmm&mmwhm

i:ﬁﬁalmgndimlguémhmmim;m .
¢  dontladivulgation est ioessaire en verty do la loi ou d"wns ordonmence d°un bibugal
’ o aurdve poavoir ayant juridistion,

14  «Invention» signifie I'invention déorite dans le brever américain No 5,586,977 joint &
* PAnnexs A do présent Contrat. :

LS 4 Marques » signific les marques IWII’MBMMMWMW
marque qui pourrait &ire wiiisée par SUNKISS en Haison aveo los Produits;

1§  «Produits e Ie support réfractaire incorporant Ia Technologie comm sous Jo nom de
& CTEUR » qui est un émctienr dénergie sous forme de rayormement
Infrarouge et de convection, géakés par In combustion catelytique de gaz tels quc méthene,
WMmmmﬂm&_mLWdowﬂysmﬂ’mmm

- division, ¥ support « THERMOREACTEUR » estwwe par oxydation, Ja combustion

catalytique’ des combustinles gazevx nidquats, Co support st intégré & nne
chambre do déterts aveo les dispositifs "mmorgage do la réaction catalytique. Peut y fure
dventucliemant intigrés |a egnlatinn tant Slectrique, gaz qu'aduulique.

17  «Produit Nonvean » signific tout produit ajouté & la gsome sxistante de Produits, fabriqué
ot vendo phr BUNKISS; . ‘

18  «Reovewns de vemtes noties » aignific les mommems facturés ot callectds directamerd ou
ingtivectament par TSI, que oo acit de sas sous-locusiés, séa agents, ses sous-distrbuteurs, sos

 clionts on de toutes Butres personnes, conformément aux principes comptables généralement
mmmm&hvmmdm&mmWmemm

-~
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wpmmlesmmdansleﬁuimim.dﬁmﬁmﬁhemdesﬁ@m
g lamhademoabambmwhqmﬂﬁqmmeﬂmmmu
. prélevéspar TSE,
b) Mmmmmdmwaspum

) lesthroifs de domane, los taxes d’nucises, les mdemmesmm!am
qmmmmmmw'm

()] lmd'mwhwmlmkumpmdwmm
) lmﬁaisdeumoﬁudammy&wrslmhﬂwﬂm&smmu
B mﬁmsdemmammmmmparm

19. «Smnbrﬁusmiﬁshmn-qupadsghswmmw,lumam
techuiques commercianx, hdustricls o sciaptifiques, incluant ks consepts, idécs, inventions,
découvertes, donuées, dessins, plans, devis, spécifications, rapports, extpériences, prafiques,
méthodes, pracédés, algorithmes, logiciels (sources, euSoutables of documantation), hases do
danméos, compilations, bases de connitsances, matériel, mod2les, prototypes-et fchantillons, -
peu fmparte 1a forme sous laquells iis se présentent, appartenant ou contrdlée par SUNKISS
dumihmmmmtrapm&maahﬁdmda
Produits, de I'rvention ou des Ameéliorations.

LIO aTedmnImﬁe»simiﬁel'!nmbn, le Savoir-Faire et les Amélioretions.

111 «WWNMe»MMMmmwwmmmmmm‘
ou 16 soit pas défa en expérimentation ou’ commercialisie, 4 la date des présersies, dans
l'Wmmwwhmmwmﬁm&&mdmhm

LI2 «Tetﬁbh’e»agmﬁale&naﬂa,lwﬁmﬁnuethm

2. ORET

21 PwmmmsmeamthmsmakSmlﬁldu

: mmammwmmmmdwmnmmma .
non-tramsférable :
Y] mmaawmaunmmmam&mm
reconditiormer, &stdbuor et commerdalises les Produits dons le Taitire; -

'b) ’omploi dang Jo Temitoire dos Manjues 4 tive de marque de commerce et de nom
mmdﬂmlﬁmmmmamsﬁndnmmmﬁfdem

22 mxmmhmmmmalammzumm
Confyat comperts J6s réserves subvantes :

13453838 . * §
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3) m@@mmmmwmaﬁﬁbmmmh
B) . la présetation des Marques sera définie par SUNKISS, qui se réserva le droit de los
©) TSI poura poposer unc pouvelle présemtation des Margques, sous réserve de

Vapprobation préalable par SUNEISS;

4 le Produit sam towjows détommé « TEERMORBACTEUR » dsas tfote
. conzmmnication on publicie du Prodnis offectués par TSE )

¢} Tutilisation des Marques demeurs an bénéiive do SUNKISS.

23  TSIue pourre concéder, directement ou indivectergent, aucune sous-licanes relativoment 4 la
Techologic ot anx Merpos wans o conscptument pofalable et éerit de SUNKYSS. TSI
powrea toutefols faire appel & deg distibuteurs régionany dans le cadrg de la distribution et de
la conmmerostiserion des Produits dans le Temitvire. : ' '

3.0 Les Parties convienment que :

a)  Pendant la durde du présenr Contvst ot & la dernands de TSI, sous réserve d'un préavis
. 88 tents (30) jours, SUNEISS fourniire & TSI I formetion et Passistance nécsssaire 4.
la fibrcation, le reconditionnement, la distribution et Ja copmersistisation des
Produits dang le Terdioine (c-spcés la « Focmation ») & des périodes reisonnables, en

e gui congeme wotsmmment © .

~  les étades préfiminairag ot techniques; -
{'utilisefion de la Technologie et Ja mise on csuvse des

~. lesarvice apris-vente des Produits. ..

L} TSIpovss solfiefier In Foutmiion devx (2) fiis per anide, pour me durée maximur,
dmschaqweu,&eﬁg(ﬂjmmtmvwﬁu; ' S

)  Las Formstion sera dispensée chez TSI ou chex SUNKISS en Franon. La patie
- cuncemde preadra slors en charge tous les fiais de déplacement, Thébergernent et do
repas de son persounel délégué auprés de Pautre partie dans lo cadre de la Formation;

d)  SUNKISS sulorisers Jo visite do ses steliers par des représentants de TSI & des
périodes raisennables ot aves un préavis raisormable, pour obtenir une tellc Formation
sur gite 2y cas ol cala serait nEcessaiva ou souhaltehle povr permettre & TSI d*wtiliser
le Technologie, éant eptendn toutafils que SUNKISS no serm pas tonus &'sitoriser
fes visitas qui, en raison 46 leur période, do leur fréquence ou gu nombre de visitears,
troubletaient Lo activités da SUNKISS.

3.2 TSIs'engnge 3 prendre les mesnres suivantes :

arms ' %
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-

a) mdemmmmDWTm@:Wdumw

b) . nommer of gander en post un Divactenr Géndral, lequel sar Pinterloculsr de
mmmmmmq'mmammmmw

présent Contrat;
‘ )  former Penscmble du personsie] qui seva suscoptible d*fntorvenir daus Ja fabrication
. on le reconditionnement des Prodaits; ‘ i
&  asmwer i suivi préventif du bon fonstionriement des Pooduits ot fovsair un servion
aprés-vente iréprochable.
, 4 BOUS-TRAITANCE

TSIs’mgaguﬁhﬂqmetmnbtermnmumbiﬁté kes Produits dens le Territoire.
5’ » ) ks * ‘
51 SUNRISS déolsre et garantit que :

8 hrmmm laﬁﬁédmpmeédég%iﬂeﬁmmhﬂwmm
nécessaires pour mettos g couvre les Produts;

b)  SUNKISS détiant tous les drolts néosssaires pour concéder Ia préseate ficence A TSI
-ém application de Ja Seotion 2.1

o) hTW‘WMmimmmahmwahm

d)  SUNKISS (er chacune de sas entités) entreprandra of continnera d’entroprendre toutes
los démarches nicesssires pour msinteirir en vigusnr Ies Margoes et lez brevets
protégsant Pinvention:

)] ancune réclemarion n’a &8 fonmulés ot, & Ia counsissance de SUNKISS (et de
chatue de scs tnfitds), aucume réclamation nest sur le polnt &"8ice formulée powr
violation par SUNKISS des droits de propriété imellectuclie d’un tiars, poriant
Rotamement sur un brevet ou oo marque en raison do la fabrication, de I"utiHsetion on
- dela vents du Produit oo de 'utilisation des Marques et de Ja Techmologle;

) sutum i wome'  approbetion, acceptation d'ume  gueicongue
ion on d'un Yuelconsue onganizme public n'est nécessaire poar autoriser

", lesignature of Pexécution par SUNKISS du présent Contrat; ..
g)  'SUNKISS s'cgage, pandant la durds du présent Conteat, & ne divuigoer & aucu tiars

mwgthmmAmmamm,larmmwmmu

N
b

1243383.5

L #

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000122




Apr, 1 2010 11:47AH . Ne.2367 B 7

LY

B)  SUNKISS s’engage & abtenic de tont licencié situé en dehors du Texxdtoire qui, pour

. des metifs " oppoctunités commercisies ou en vaison de Pemplacement glographique
du ceutes administratif o décisionnaire de ses clients, soubgiterait venidve, duns Jos
Iimites pemises par I Ioi, les Froduits daus le Terriivire, Pengagement 4'en Informer
préalablement SUNKISS qui e avisan TSL SUNKIBE s'ongage 3 favoriser lo
mapprochanest des deox Leentiss contmaés;

i SUNKISS s’cogage & cédex & TSI, 4 la demande de TS, Penscrable de ses doits, tire |
et intéréix dans les Marques ainsi qus Pachalandage relié & ces Marques pour
Pensemble ths Territoira ou ponr wn ou des pays faisant partie da Tarritedre ainsi qu'd
exseuter tout docunient ¢t poser 10Us les sutrts gestes qui pourralext &tre requis par
TST pour parfaire les drotts de TSE dans les Marques. .

52 TSI déclare et parantit qu'elle ne vendra pas les Produits en dehurs du Territoim, pow
quelque utilisation que ce soit : :

53  Chague Partic déolare ¢t garantit & Paurve Partic que.la signature du présent Contrat par Ja
‘WMyaﬂéWMﬁnﬁml'mmmwﬁﬂWa&m
ant &5 diment mutoristes & I*échelle do Pentreprise ef quer lo présent Comirat constite pour

.chaque Partie une ion exéartoire valide o qui la lie & PPégard de Pautre Partie,
copformément 3 scs s, sauf dans la mesurs oh son caractie exfcutoire est linuté par
des lIois dapplication générele, notamment en matidre de faillite, drinsolvabilisd et de
moratoire,

6. BAIRMENTS

6.1  En considération de ln présems Heenos, TSI sengags & payer & SUNKISS, & partir du 1™
. s 2050 et jusqu’i la terminsison du Coniar, uns sedevance de quatre pour cent (4 %6) des
Revenus da ventes nettes des Produiss dans ls Tercitndre (ci-aprds Ia « Redevance ¥

62  Au plus tard k trentidrme jour suivant 13 fin da chague semestre de Pannde finensidre de TSI
et suivant la dete ds résiliation ou J"cxpiration du présent Contrat, TSI versers 4 SUNKISS
lmgedwmmmmnmmammmeﬁmm&mmdewmh
tout” sous forme de chibque ou de virement bacairs, fequel sem. Accompagné d'un rapport

 détaNé indiquant: -

) . par Produit, iv nombre total do Produits vendns et lo momtant total des Reveruy d8
; ventes nettes pooy ce semestre; '

b) le ealon] des Redevances dues & SUNKISS pour e ssiogstre,

63 . Malgré lo palement par TSI des Redevances dues pour 1m semestre, dans Péventuslits dwa
ajustement 3 a baisse de Reverus de ventos neftes, pour guelqee raison que co solt, nclusnt
Poutroi de rabais ot ke retour de Produits, TSI foumira A SUNKISS un rapport détaillé
indiquant Je calond de 1a baisse 88 Revanss do venies nettes supports par des documents &
Yappui, et SUNKISS rewbovrsers 3 TSI, sir demends, o monfant cotrespondant
I"ejustoment & la brisse des Revenns de ventes nettes. Altemativement, TSI pourra sffectuer
compensation sur Je montant des Redevences 4 payer 3 SUNKISS pour un autre semesti,

—
5

1zQuEes
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64  Le palcnent des sormes s fins du présent Article devra 8ire fait en momaie cougaibs du

6.5 TSI dovra des intériks de reterd sur tous paiemetis non effectnds dans les déais prévus au

. phos fxible des tawx suivants : (1) 0.5 % par mois complet, intéréts composés monsyellement,
o (2) au tanx madinym storisé par s Joi. Les intdrits-seront caloulés pour chagus période
allant de Ja date d"exigibilits jusqn®2 Ia date de paiement par virement bangaire,

6.6  Auces ol le pajement des sonuues [xévues au prisant Conbeit dommensit liew au vossement
par TSI d'ube rétenue & la sowree wo profit de Padministation fiscale cansdienpe, en’

spplication de la ‘Convention Fiscale signée entve Ia Fronce ot le Canaila, TSI effecincra Jos

formalités requises ¢f fournira & SUNKISS les justificatife des versements effectuss,

71 Les Parties reconneissent quelles peuvent so communiquer mutusliement de Plxformation
corfidentielle durant le teyme du présent Contras.

,12° Chaque Partie s"engage 3 -

8)  utiliser Plaformation confidertielle uniquement pour fes fins mentionnées au présent
Confrat, 3 moing d"avoir ebienu Paccord derit préalsble de [a Patie 4 qui appartient
I"information eonfidewtislle;

b)  nopas divalgner ob parmetire que soit divalgwde Pinformation confidenticlle & aucnn
tiers. De plus, chaque Pactic s’engegs 4 restreindre Ia divolgation de PInformation
confidentiells & I"intériewr de 32 propre orgznisation X coux de ses employds,
adninistratens, . dirigeants ou mandaimives qui ont spéeifiquement besoin de la
commaitre pour boy fins recherchées par le présent Contat (les ¢ Béméficiaires »).
Avant de divalguer [ Information confidentielic 4 'un des Bénéficiaires, Ia Partie qui
fm 1o divoigation s'sssurera que les Bépéficielres g'engagent & maintenmir la
confidentialitd de I'Informetion confidentielle. Chague Partie sera. respansable &
I"égard de I"gutre Partie de toure divulgation de I'Information confidenticlle fiite par
I'un des Béndficiaives ou toute spire personne A qui cofte Partie await divirigué
Iinformation confidentiels; . : .

. € traiter Pinformation confidenticlle de la méme manidre 2t aves Ia méme diligence
' fu*elle applique & sa propre Mformaton cogfidentiells, incloant toute la diligence
aisonuahlament requise,

7.3 Sans Hmiter la généralité de et qui précide, TS] Govra inscrire sur tons Jes documents relatife
Ala Tecknologie ; .

. Propriétéde SUNKISS;

~  Divnlgation strictement habeedire,
74  Les Partids reoomnnissent ot conviennent que Iatilisstion ou la dvulgation non entorisde
. Finformations confidenticlles pourrait canser des préfjudices irdpanables pour lesquels Ix

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000124




Apr. 1

2010 11:47M4 : ~ No. 2367 ‘P. §

8

Partie qui gurs vemis & Pauive Partie 128 informations sonfidenticlles comsidénées pourrsit ne
Pas avoir de resouss Judizfaire approprié, ot que tout manquesment réel ou envisegé an présent
- Article conférere 4 Ia Partie qui sura remis lesdites informnations confidontielles 2 Pautre
.Mlemd'mmmmﬁmﬁmdnwﬂummm
Wm%mmmmmwmhmnmm
Pexpiration da présent Contrat, .

REE Dahmmmml'mpuaﬁmdummmrmdem,amﬁﬁam

4 Pantre Partie, dane fes tremte (30) jours, toutes les copics do documents, dossiecs
graphbiqnes, dessing on auire, cbiets physiques coutenant de 1'Information
cmﬁdmﬂelbappatmil'ml’mﬂe.

T mmdumcmmummﬁﬂm

3. AMBLIORATIONS

81 Los Parties acceptent d'orgmiser des réunioss semesirialles cn des lieux ot & des dates leur
. convenant muinellamont powr disciter des Améliorations. Cependant, Morpanisation de ces

mimsuedmmwmmml'm&mmﬂedem
Amélioration.

32 nﬂmwmkmmmmmm&m
Amétioration qui découlerelt do "exémution du présont Conteat.

83  Toutes kg Ameliorationsdéveloppées par TSI qui découleront du présent Contrat seront la
yropriéts exclusive de TSI de mbme que les brevers ow toute autre propridté inteliectucils o
industrielle qui poursaient en découler divectement ou Indirectement.

81 P&Mh&zﬁedﬂpﬂsmtl:m demmduhmisompommm

Profluit Nowvean ou de toute Teshmologie Noavelle. A, moins que TSH informe SUNKISS par

Ecrit dags les quitre-vingt-dix (90) jows suivans Ia notification de fa disponibilité &*un tel

Produit Nouvesut gu ("uns tells Technologie Nouvelle qu'elie n’eqtend pas commercialiser

enr le Territoire ce Produit Nouvesy on uhiliser cette Technologie Nowvelle, selon Te ons, 00

Prodoft Nouveaw ou cette Technologie Nouvelle sera automatiquement incorporé dans la

T licente octroyée en vertu do la Section 2.1 &xprﬁmcmmmdomhmAmm
- popsification de oshm-ci, .

92 T‘uutmsoumfonnatxonmmumqﬁmmm&hszmqmm
mmunwmfyrsppmmtmmsid&é&smdashfomaﬁonsmﬁdmm

10- L

10.1 Ahdnmdepréahbkéumdcsmxlss TSI permetize & des reprisentants de SUNKISS

" diment sutorisés de vérifier les dquipementy industrivls servant & lu fabrication des’Produits.

Toutefols, TSI ne saca pas tenue d*autoriser das visites qui, em mison de leur fréquence ou du
nomiye des représerdants, troublevalent ses activitds.

1247383.5
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102 TSI s'engage & co que les Prodvits soient fibriués selon les normes de performances
mamam«mmrmﬁammmm
103  Les Pariies conviennent qus : ‘
" %) " SUNKISS pourra véifier & los Prodyits fabriqués par 81, ainsi quo f'ullisstion des
Marques oo Baison, svec les Produits regpectmt les" nommes de performancs of de

qualité &wncées au présent Comtmt SUNKISS pourra effectuer des visites
inspection de clients utitisateurs fimmux do TSI, :

b)  SUNKISS mocepbe qus les nommes do véification soient, dans de telles circomsiainces,
. raisomaebles; |
') SUNKISS informera TSI des peoblémes Hiés & In qualité ou & i performance dos
Produits fabriqués par TS Celle-6 devra prendye toutes les mesures nécessaires i Ia
correction de tels problimpes dans un détsi raisonnable. .

104 TSI prepdm on charge 1a réafisation des dépliants techniques et commerciaux qu'elle devra
gw.ammma(qwmhm¢mmmmm
nirat, o,

»~ s

105 TSI en tant que esponsable de I mise s ot du mariwiing des Produits et do fs
Teelmologie sar le Terdtnire déploisra scs efforte commerciaux, pocr promouvalr
les Produits, organiser les campagmes publicitaires nécesseires et participer, & ses frals, aux

112 TSI apra le droit nom exolusif d'intenter un xmépurs & Mencontre du costrefacteur réel ou
sompgonné de toute Technologie ou Margues daus Jo Territoive. SUNKISS &' engegs 2 fourair
routs |infeemation, Passistance o 1o pouvoir nécessaires poor infenter un tel recours. Dans To
cas o) THL sernit iwapable, pour vne raison quelcongue, do powrsuivee Ia procddhure en
contrefacon exclusivement sous son propre nom, SUNKISS signer= ot fors parveudr son
sonsenfement & se jolodrs comme partic & 'instance. Ly fais ot cofts de toute procédue en

- contrefagon intentée par TSI meg tormes do 1a présents Section, y compedg les honomizes
d"gvouats, lex frals da justics, dépens et débours, seront 3 Ia charge conjointe do SUNKESS o
TSI Tdute tvmsaction acseptée par TSI dans lo cadre d'une telle procédure, sers sonmiso &
l'nmnaﬁméqiwmhbhdesmm,mﬁmmkkmmd’mmwuﬁﬁ&.

113 " Norbstantla Section 11.2, TSI auns le drojt exclusit d"iniater en son nom propre ef 4 ses
frais, & s seule discrétion, tout recours & 'enconire d'un contrefacteur réel on soupgdnng de
I'une on P'aulre dag Marques & les droits daps ocs Marques ou dans Puna ou Pautre de ces .
Marques Iui ont & cédds confirmément A Ja Sous-aeetion 5.1(0) du présent Conmat.
SUNKISS s'engage & fournir doute information, 1"assistance et le pouvoir nécassaires pour

misnter on tel recoms.
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114 Sous réserve de la Seotion 11,3, SUNKISS consctvera son droit d'intentsc, en son mom
propre ef & sy fhais, & sa-seule discréfion, fout recours en contrefagon aprés avoir consuld
TSL En un tel cas, cells-ci dovre prendre toutes megures rajsonmablenent requises par
.m&mWNMMMMmeMEypm
cOTIme e. ’ .

115 Au ces ol soit SUNKISS, soif TSI intenteruit tne procédure en contrefugon de ka
?Woﬁdﬂﬁummmmmlu=t11.4etqn=1'mue?arﬁems'y
joint pas comme pintic demanderesse, 1s demandeysses aura Jo droit de conserver tomtes los

. sznes obteres anx termas dn jugement rendu ou de 1a temsaction intesvenne, Dans toute
mite circonstante, A mols qu'un tribumal o’ait eccordé des dommages-imiéréts per
Jugements séparés 4 SUNKISS et & TSI, on sdloud un seul montant de dommages-hitéeéts aux
dewx sociétée, toute somne regus par jugemssrt ot par transaction seca pépartie Squitablement
entro SUNKISS et TSI déduntion faite de Iadite somme (st procsts s les sommes déduites

somt inférienres A Ia somme totals) des dépsns o débowrs engegds par les dewy socidtée
relativernent & cztte action. ‘ - . ‘

TS] e poutra cder le présent Cantret en wialité ou an partie same avolr préalablemeat obteu

I"acodedd Berit de SUNKISS.

13, LIMITATION DER

134~ TSI convieat de défendre, d"indenniser o de gerantir SUNKISS, ses socigtés affiliées, Ies
membres de leor direction et T actioonaires, stministoatenys, employés, mandammines et
ayinis droit du prienent des partes, dommages, frais, ddpens et colts que caux-of ponrralent
avoir engagés dams e cadro de réclamations, demcéndes, procddures ou poursuites lids &
l"exploitation par TSI de 1n Technalozie sux termes du présent Contret, uf si o5
réelamations déenulent d’uae violation des droits de propristé indellectuelle d'un ters, de
. fantes commises par SUNXISS, de la négligence de SUNKISS on du pon-respeot par
smmmmmkmdsmmm
prompiement SUNKISS do velles-ci. A la demands éorite de SUNKISS et & sou fals, TSI
représentera SUNKISS o déploicra sag meflleurs offorts commerciany poatr y vépondre ou les
covgester, An cas o TSI ometisit de Ly fadre, SUNKISR sera an droft d"assurer sa propre
défense au regard do ses intdrdts. Les fials, dépens et colts engendrés seroat remboursés par
TSI & premisre denande. Ancuns disposition des présentes ne sanralt emphober SUNEISS do
présenter sépirément, 5i offe Jo souhaits, 4 s seule discrétion ot A sés propoes frais, sa défnse

2 Pégard desditcs réclamations, demandes, procédures on poursuites. ’

132 SUNKISS convistt de défersire, d*indemniser et de garantir TS], ses sociduds affiliees,. Jos

membres de leur direction ot Teurs actionmsires, administratedss, cmployés, mandataires et
ayants droft &u palement des pertes, dommages, fiais, dépens et colits que coux-o7 pourraiest
avolr engaghs dans Te cadre de réclamations, demiandss, procédures ou poursultes fids 2
I"exploftation pax TSI de la Technologle aux teames du présant Contrat, dans la mesure ot oos
réclamations visGes invogquent gu mettest eu canss la contreficon des drofts de proprict
imelisctuelle détemus par des tiers, inclumt de brevets, des fawtes commises per SUNKISS; la
négligenos de SUNKISS ou lo nomrespact par SUNKISS dos obligations confractées dans le.
cadre des présantes. A Ja demands Sorite d 15T et & seq foxis, SUNEISS représentera TSI ot

s | %
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fera ses meilleurs efforts pour y répondre ou les contester. A cas oft BUNKISS ometnit de
Io faire, TSX sera en droit assurer sa propre défense ao Togard do'ses fnidréis. Les fials,
dépens et collis angendrés seront remboursés par SUNKISS & premitre demando. Austme
ﬁmmmmmwm&mmﬂdhmm .
im%&%ﬁémmﬁﬁsm%ilwmﬁm
demandes, procédures ou povrsuives.

133 Les Partics convisnnent que I"obligation de SUNKISS prévue & la Section. 132 du présent

Conteat no sata pas applicable dans lo cadre d*vne réclamation o' tiers invoquant que les

: Mmmmlmwl'mmvamestamwmmmuw

" réclemation vise mne ou des Marquss nédées conformédicat & Ja Sous-section 5.1() du
MComaaammmmmwmmhnmmmwumm

. 134 SUNKISS et TSI douseciroint ot maintiendront, & lonrs firapres fsis, o tut weips pendant i
' durée du Cootoat of peademt cing (5) emnées par 1a .suite, suprs dune compaguie
Vil o5 s garntes 308 pk @ e W&WWW“

eg &t &n ws police d'Assurance &

. Bvraison ot profeasiommefle (couvpant Tes errcurs, favies, négligences, elo.). Les assarnces
dmmmmmmarmuwomummm
de Ia garentic Responeabilité Civile sema do 1 000 000 de dofiaxs CA par sinizire ot annde
d'asyurence, Le Contoat devre prévoir ime renonciation & recours contre SUNKISS ou TSY,
mlmhm,ammmmmdumduMmmmim&

+ Fassuré. Toutts modification, enmmlation ou résiliation du ou des contrsts d"assurances devra
X MMWI'MMMMW(BO)MQPMPWWWM&
e reconmmands, aves acensé réosption.

135 muMWAI’ummmmbmdmm
dassurenced souserites,copie des certificats & assurance fournis & des tiars, on des clients, et
chaque année, mms sttestation de leurs agsurens mentionnunt 1s bon patement des primes pae
l’asmréammms. .

141, memmuwmmmmlummMudah
rédaction, de I'interprétation et de Pexéoution du présent Conieat.  Au cas oh Io Jitige ne
serait pas régolu dans fes solxarte (60) jours sulvant le commentement des négociations,
Pune ou Pautre des Paxtiss pores recourir & Parbitrage préva & Ia Bection 15.2.

142  Les Farties conviennent qus tout désaccord ou diffécend relatif su présent Contrat ou
- découlant de son inferprétation ou de son applicetion seea tranché de fagon défipitive par vois
wmmrmmmmmmmw.

Amohﬁqwlapnﬁsn'mﬁnﬁmwdmmmvwﬁmﬁ'm arbitcage

s¢ déronlesa sous I'égide d*un arbitre send et sera conduit confmmément.-anx rigles de droft et

, mx dispositions du Code de procédire efvile du (udben, en vignenr sy moment de ce
a.w hmwmmﬁmmmamwpdammwﬁm

143 lmaésentﬂmmmestrignsdmlnslmsapphmbluqﬁm&mmmqmlamﬂmda
. Québecatau&mda.

assess ) %
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131 Le présent Comtrat eutre en viguenr o 1% mars 2008 (si-aprés lo «Date dentrée en

Viguenr ») ¢t démevrera en vigueur pendent wne périods de dix (10) & commpter da la Date
$entrée en vigheur. .

152 Lo préset Contrat sera automatiquement reconduit pour des périodes suocessives de trofs (3)
ans, & moima qu'une des Partiss p'envoie 4. I'autre partie, six(6) mwit avant la date
ii;ém&nmdumcmmalmmléﬁxconmmmwﬁdammamw

153 A la survenance d"un des cas de défant décrits cl-apods, le Partie gui n'est pas o défat

pourra résilier sans détaj lo présent Contrat moyermant Ia trensmission. d'un avis en oo sens,
adresss § I"autre Paxtis ) '

2)  en as de viottion oo dinexicution par I'auire Partio de I'ups ou I'autre de scs

. obligations au titve dn piésent Contrat, dés lors qutil n°y est pas remédis dans lss

sobxate (60) jours sujvamt notification éorite par la Partie lovoguant uue telle
violation cu ung talle nexdoution;

b)  ancas ol Pautre Pastic cessait de poursuivre ses activitéa (pour tne faison autre quiun
cag temporaire de force majevrs limité & six (6) mols.

134  8i ie présent Contrat prend fin pour quelque reison que co soit, TSI restera lide par les
obligations régultant du présent Contrat, en Yesters respansable-et paiorz & SUNKISS toutes
les redevances engagées ou dues svant que e Contrat ne premie fin et conthauera 3 assurer
l;mﬁenalmmima&mm?m&é&mmdaﬁa&m&ﬁm@mh

155 A la fin du présent Contrat, awcuns des Partics ne sera relevée de I'une quelcougque de sos
cbligations qui seront nées du Contrat avant la fin de celvi-cl, cu qud sont relatives evx actes
ou omissions ayaat eu lisu avant ladite terminaicon du Conyst et TSI ama g droit dachever
, la fabricatinn das Produits ot de,commeroialisar Ics Produits quo TSI aur sn inventaime.

SUNKISS powrrs & soa ehoix reprendye, an prix cofitant majoré de 20 %, tous les Produits
que TS] anxa en jnventudre aprds [a fin dn Conbrat, sauf lorsque la vente.do cos Produits anra
antérieurement fakt Pobjet d'un confrat entro TSI e v olient utilisutror foel.

156 Uns fois que tous lés Produits en inventaire auront &4 vendus conformément 4 Ja Section
16.5, TSI devra, sous réserve de Pepplication de b Sovs-gection 5.1(1), cesser emédiatement
d"utiliser les Marques. TS) devre tenir SUNKISS informé dos affisines courantes existantes et
gm%ﬁmh&mm:ﬁnmmw&hcﬁeﬁ&kahm

16.1  Les notifications requises ou mtorisées au présent Contrat seront fajtes en frangals par écrit et
femis en rasin propee ou egvoyés par coorrier agrion urgent, sons pit recommandé payé par
Pexpéditen, ou téléeopiss aux adresses mentionndes m. début du préseat Context on & towtes

12433985 L \%\T&

TRADE SECRET/COMMERCIALLY SENSITIVE
SUNKISS000129




Mor. 1. 2010 11:480M _ bo. 2367 P 14

a
LY

13

mmmmmmmﬂmemmﬁmmw
mmmmwmmmmpﬁmwmw

162 Le préseat Conizat, y compris ses atmexes ot wodifications Sorites, constime Fensomble du
Comtent, intecoarm entrs les Parties relativemnent 4 son oljet et remplace toirte entents o trut
contrat, proposition, représentation, négociation ou accord verbal on éerit prfalablemunt
intervenn entre las Parties. ' .

163 Dans la meswre b les modalitdy du présent Contrat prévoient des droits, intééts, devoirs,
demandes, angngements et obligaticns postérieurs A 1 résiliation ou & expiration du prieent
Contrat; les modalités du présent Confrat, notamment cefles de Ia Sousasction 5.1(1)
(Cassion), ds I'Article 7 (Confidentialitd) ot de I*Axticle 13 (Limitation de la reyponsabilité,

wmﬁ jons et asgunmoe), demeareront en vigueur aprés la résifiation ou Pexpiration de

164 Dene Jamewors od "une ou Pautre dos Partiss, arx termes du présent Gonteat, & des drois cu
. . des obligations urquis, en cowrs ou on exéoutds, ces ohligations on droits demsureront en
vigueur aprés Ia résilietion ou "expiration du présent Contrat.

165 Les titres dos paragraphes contenus dans le prisent Contrat ns sont insénfs que pour la
omumadits des Parties et ng fort pas pertie du Conirst Hti-méme.

166 5i I'me gualoonque dey disposifions du présent Conteat devonait, &teir réellement ou dait

) réputie mills, fllégale on idepplicable dans n'importe quel teritoire, ou éait supprimée ou.
profondément modifide du fait de touts sutoritd compéients et qu'une telle décision sexait
davenur: définitive ou que tous Jos draits visent & interjeter appel do oette déclsion aient 6
Spuizds, cette disposition sera réputie modifide confrmément-aux Tois de fugon &
£jre valide et appliceble. Si ell» ne poat dire modifids sas altérer I"intenticn
des Pasties, fle sera supprimée et la partie restantc du préseat accond mstexs en. vigaour.
Cependant, o Iadite digposiiion constitue v élément d&ienninant du présent Comixat, lex
Partics s’sccorderoint sur les modalités d”une continustion ou sur une &ventuells résiliation du

16,7 Le présent Contratest ﬁgnéen deux exrmpleires, en langue frangaise.

‘168 Sauf convention contraire éorite par les Pacties, sl 1'nne ou ["guire des Parties omet d*insister,

-+ ° duneou A plustenrs reprises, sur o giricte sxdoution de Pune on plusiears des dispositions du
présent Contrat, ou d*eXercer un droft ddorit sn présent Contrat ou préva par la loi, cette
omission ne saurait constier ni ne saurair 8tre réputée somstitucr une yenonciation ou un
abandon de Fexdemion de cotte disposition ou de I'exercice da ce drolt ni Ia possibilitg
' exiger par In guite "exdtution striste do cuite dapusition cu Iexercice strict de ce drokt, les
droits et obligations des Parties demcurant inchangeés et continnant davvir leur plein efftt.

169  Cheque Partic reconralt que tout manquement s dispositions du présent Contzat ent c8 qui
conoenne ls confidentinlitd, IMexclusjvité des licences, I"octroi des Ncenoes, "octrol des
sous-Jicencss on la sbus-traitence de Ja Technnlngis of la mise an point des Améliorations
caugerait des dommages Brréparables qui conférersit 4 Ia Partic qul en sexait victime ls droit,

oo cE] . ‘X‘&
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nonobstant es dispoaitions de P Article 13, den demander féparstion en justice of la ceasation
immédiate de tals manquements, .

16.10 Aucune disposition dn présent Contst ne saemit &re interpeétée comme faisant dos Partiey

.+ aux présentes des assoRi€s on des parties & tna entveprise cotumume, on purmettant & Pune

des Parties da lier 'antys zux temes d"une convertion ou d"sgir pour le compte de l'autre &
ot autre Egard. .

mmmwmmrAmMmmmmmmrz
SUNKISS, SOCIETE ANONYME . THERMOREACTEURS SUNKISS
ROXT FRANCALS INC. :

13

Deanel A
Prisident

12433835
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. ANNEXE A
Voir le brevet amérieain no 5,586,877 ci-joint.

» %0
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LICENCE AGREEMENT

BETWEEN: SUNKISS, SOCIETE PAR ACTIONS SIMPLIFIEE, having its head office at 6, Chemin des
Vignes Zone d’activités Actipole 2B, Beligneux B 01360 Bressolles, France , herein
represented by its president, Michel Charmes,

{hereinafter referred to as “SUNKISS”)

AND: THERMOREACTEURS SUNKISS INC., a corporation duly constituted under the laws of the
province of Quebec, having its head office at 180 Arboit Street in the city of
L’Assomption, province of Quebec, JSW 1C3 [sic], herein represented by its president,
Daniel Ayotte,

(hereinafter referred to as “TSI”)

PREAMBLE

WHEREAS SUNKISS has developed and acquired technical know-how and invaluable experience with
respect to the study, design and manufacture of the Products (as hereinafter defined);

WHEREAS TS| wishes to manufacture and market the Products in the Territory (as hereinafter defined);

WHEREAS TSI wishes to obtain an exclusive licence for the Technology in order to be able to
manufacture and market the Products, the whole upon the terms and conditions of this Agreement;

WHEREAS SUNKISS has agreed to grant TSI an exclusive licence for the Technology, upon the terms and
conditions hereof;

NOW THEREFORE, the Parties agree to the following:
1. DEFINITIONS

The following words and terms/expressions used in this Agreement or any documents related hereto
shall be construed, unless the text expressly or impliedly otherwise indicates, in accordance with the
following definitions thereof:

11 “Improvement” means any development, innovation, addition, improvement or modification in
relation to the Invention or the Know-how, whether or not patented or patentable.

1.2 “Affiliate” means any parent corporation or subsidiary of TSI, or any enterprise held or
controlled by TSt or any enterprise held or controlled by an enterprise that also holds or controls TSI. For
the purposes of this paragraph, “control” means an equity position of at least fifty percent (50%) of the
voting shares.

13 “Confidential Information” means any information concerning the business affairs of a Party
that is not generally available to the public, including in particular any information concerning the
Technology; however, the term Confidential Information does not include information:




(a) that enters the public domain other than through the fault of the Party to whom the
information was disclosed or any of its current or former directors, officers or employees;

(b) that, after disclosure thereof, is received by the Party from another person who is legally in
possession thereof and not prevented from disclosing same to that Party;

(c) that is developed by a Party independently through persons who have not had access to the
Confidential Information or knowledge thereof;

(d) the disclosure of which was previously approved in writing by the Party that initially disclosed it;
(e) the disclosure of which is required by law or by an order of a court or other competent authority.

1.4 “Invention” means the invention described in US patent no. 5,586,977 attached hereto as
Schedule A.

1.5 “Marks” means the marks listed in Schedule B hereto as well as any other mark that may be
used by SUNKISS in connection with the Products.

1.6 “Product” means the refractory support incorporating the Technology known by the name of
“THERMOREACTEUR” which is an emitter of energy in the form of infrared radiation and convection,
generated by the catalytic combustion of gases such as methane, propane, butane or a mixture thereof.
Equipped with catalysers in the extreme division state, the THERMOREACTEUR support ensures, by
oxidation, the exothermic catalytic combustion of adequately combustible gases. This support is
integrated with an expansion chamber with devices initiating the catalytic reaction. Electric, gas or
aeraulic controls can potentially be integrated therein.

1.7 “New Product” means any product added to the existing range of Products manufactured and
sold by SUNKISS.

1.8 “Revenues from Net Sales” means amounts billed and collected directly or indirectly by TSI,
whether from sub-licensees, its agents, its sub-distributors, its clients or any other person, in accordance
with generally recognized accounting principles, through the sale, or other disposition or transaction
generating revenues in connection with the Products in the Territory, after deduction of the following:

(a) trade or volume discounts that are duly authorized and deducted by TSI;

(b) amounts reimbursed or credited by TSI;

(c) customs duties, excise taxes, sales taxes and value-added taxes on the Products paid by TSI;
(d) insurance premiums paid by TSI for the transportation of Products;

(e) transportation and postage costs paid by TSI for the delivery of Products; and

) handling costs incurred by TSI.




1.9 “Know-how” means the know-how, expertise, knowledge, secrets and technical, commercial ,
industrial and scientific information, including concepts, ideas, inventions, discoveries, data, designs,
plans, specifications, reports, experiences, practices, methods, procedures, algorithms, software
{sources, executables and documentation), data bases, compilations, knowledge bases, material,
models, prototypes and samples, regardless of the form they are in, belonging to or controlled by
SUNKISS and related to the design, development, exploitation and production of the Products, the
Invention or the Improvements.

1.10  “Technology” means the invention, the Know-how and the Improvements.

111  “New Technology” means any new application of the Product, whether in the testing phase or
being marketed, as at the date hereof, in the European Union or in the territory of other licensees of
SUNKISS anywhere in the world.

1.2 “Territory” means Canada, the United States and Mexico.
2. PURPOSE

2.1 SUNKISS hereby grants TS|, for the term specified in Section 16.1 hereof and upon the
conditions hereinafter set forth, an exclusive and non-transferable licence:

(a) to exploit and use the Technology allowing TSI to manufacture, recondition, distribute and
market the Products in the Territory;

(b} to use the Marks within the Territory as trademarks and commercial names in association with
the Products and TSI's corporate name.

2.2 TSI agrees that the licence granted under Subsection 2.1.2 hereof is subject to the following
conditions:

(a) the Marks must appear clearly and legibly on all Products;

(b) the pfesentation of the Marks will be defined by SUNKISS, which reserves the right to modify
them;

(c) TSI may propose a new presentation of the Marks, subject to prior approval by SUNKISS;

(d) the Product shall always be designated as “THERMOREACTEUR” in any communication or
advertizing made by TSI;

(e) SUNKISS shall continue to have the benefit of the use of the Marks.

2.3 TSI may not directly or indirectly grant any sublicense in connection with the Technology or
Marks without the prior written consent of SUNKISS. TSI may however use the services of regional
distributors in connection with the distribution and marketing of the Products in the Territory.




3. TECHNICAL ASSISTANCE

3.1 The Parties agree that:

(a) during the term of this Agreement and at the request of TSI, subject to thirty (30) days’ prior
notice, SUNKISS will provide TSI the necessary training and assistance for the manufacture,
reconditioning, distribution and marketing of the Products in the Territory (hereinafter, the “Training”)
at reasonable periods, particularly in respect of:

- preliminary and technical studies;
- use of the Technology and implementation of the Products;
- after-sale service of the Products.

(b) TSI may request Training twice per year, for a maximum duration, in each case, of five (5)
working days;

(c) the Training shall be provided at the premises of TSI or those of SUNKISS in France. The Party
concerned shall assume all costs for travel, lodging and meals for its designated personnel in connection
with the Training;

(d) SUNKISS shall authorize a visit to its facilities by representatives of TSI at reasonable periods and
upon reasonable prior notice for the purposes of receiving such on-site Training in cases where it is
necessary or desirable in order to allow TSI to use the Technology, it being understood however that
SUNKISS shall not be bound to authorize visits that, because of their timing, frequency or the number of
visitors, would disrupt its activities.

3.2 TSI undertakes to take the following measures:

(a) appoint and maintain in office a Technical Director responsible for the Product, who wili be the
contact person with SUNKISS for all technical questions in connection with this Agreement;

(b) appoint and maintain in office a General Director who will be the contact person with SUNKISS
for all commercial and financial questions in connection with this Agreement;

(c) train all personnel likely to be involved in the manufacture or reconditioning of the Products;

(d) provide both proactive follow-up to ensure the proper operation of Products and impeccable
after-sale service.

4, OUTSOURCING

TSI shall be responsible for manufacturing and assembling the Products in the Territory.




5. WARRANTIES
5.1 SUNKISS represents and warrants that;

(a) the Technology includes all of the processes, technical specifications and rights necessary for the
implementation of the Products;

(b) SUNKISS holds all of the rights necessary for granting the licence to TSI pursuant to Section 2.1;
(c) the Technology belongs exclusively to SUNKISS, which is free to use and dispose of it;

{d) SUNKISS (and each of its entities/Affiliates) shall undertake and continue to take all necessary
action to maintain the Marks and the patents protecting the Invention in force;

(e) no claim has been made, and to the knowledge of SUNKISS (and each of its entities/Affiliates),
no claim is about to be made, for any infringement by SUNKISS of the intellectual property rights of a
third party, particularly in respect of a patent or mark in connection with the manufacture, use or sale of
the Product or the use of the Marks and the Technology;

(f) no registration, approval or consent of any administrative or public entity is necessary to
authorize SUNKISS to sign and perform this Agreement;

(g) SUNKISS undertakes, during the term of this Agreement, not to disclose to any third party based
in the Territory or make available to it the Technology or any part thereof;

(h) SUNKISS undertakes to obtain, from any licensee located outside the Territory who, for
business-opportunity reasons or because of the geographic location of the administrative or decision-
making centre of its clients, would like to sell, within the limits permitted by law, the Products in the
Territory, an undertaking to so inform SUNKISS in advance, and SUNKISS shall so notify TSI. SUNKISS
undertakes to promote a harmonious relationship between the two licensees concerned;

(i) SUNKISS undertakes to grant TS|, at the latter’s request, all of its right, tltle and interest in the
Marks and the goodwﬂl in connection therewith, for the Territory in its ent[rety or for one or more
countries included in the Territory, and to sign any document and take any other action that may be
required by TSI to perfect its interest in the Marks.

5.2 TSI represents and warrants that it will not sell the Products outside of the Territory for any use
thereof whatsoever.

5.3 Each Party represents and warrants to the other Party that the execution of this Agreement by
the person empowered to do so, as well as the performance of the operations contemplated hereby,
have been duly authorized by all necessary corporate action and that this Agreement constitutes a valid
enforceable obligation that binds it towards the other Party in accordance with its terms, except to the
extent that enforceability thereof is limited by laws of general application, particularly with respect to
bankruptcy, insolvency and debt-repayment moratoria.




6. PAYMENTS

6.1 In consideration of the licence granted hereby, TSI undertakes to pay SUNKISS, as of
March 1, 2010 and until the termination of this Agreement, a royalty of four per cent (4%} of the
Revenues from Net Sales of the Products in the Territory (the “Royalty” or the “Royalties”).

6.2 No later than thirty (30) days after the end of each quarter of TSI’s financial year and the date on
which this Agreement terminates or expires, TSI shall pay SUNKISS the Royalties due for the Revenues
from Net Sales during such quarter, by cheque or bank transfer, which payment shall be accompanied
by a detailed report indicating:

(a) per Product, the total number of Products sold and the total amount of Revenues from Net
Sales for that quarter;

(b) the calculation of the Royalties due to SUNKISS for that quarter.

6.3 Notwithstanding the payment by TSI of the Royalties due for a given quarter, in the event of a
downward adjustment of Revenues from Net Sales for any reason whatsoever, including the granting of
rebates and returns of Products, TSI shall provide SUNKISS with a detailed report showing the
calculation of the decreased Revenues from Net Sales, together with supporting documents, and
SUNKISS shall reimburse TSI, on request, the amount corresponding to the decrease in Revenues from
Net Sales. Alternatively, TSI may effect a setoff against the amount of Royalties payable to SUNKISS in
respect of another quarter.

6.4 Payment of all amounts contemplated by this section shall be in Canadian currency.

6.5 TSI shall owe interest on all payments not timely made at the lower of: (1) 0.5% per full month,
compounded monthly, or (2) the maximum rate allowed by law. Such interest shall be calculated for
each period starting on the date on which payment is due until the date of payment by wire transfer.

6.6 In the event that the amounts payable hereunder give rise to the payment by TSl of a
withholding-at-source amount to Canadian tax authorities, TSI shall, pursuant to the taxation treaty
between France and Canada, fulfil the required formalities and provide SUNKISS with supporting
documents in respect of such payments. )

7. CONFIDENTIALITY

7.1 The Parties acknowledge that during the term of this Agreement they may disclose Confidential
Information to each other.

7.2 Each Party undertakes to:

(a) use Confidential Information only for the purposes specified in this Agreement, unless it has
obtained the prior written approval of the Party to whom the Confidential Information belongs;




{b) not to disclose or allow Confidential Information to be disclosed to a third party. in addition,
each Party undertakes to limit the disclosure of Confidential Information within its own organization to
those of its directors, officers or agents who have a specific need to know same for the purposes sought
to be achieved by this Agreement (the “Beneficiaries”). Before disclosing Confidential Information to
Beneficiaries, the disclosing Party shall ensure that the Beneficiaries undertake to maintain the
confidentiality of the Confidential information. Each Party shall be liable to the other for any disclosure
of Confidential Information by one of the Beneficiaries or any other person to whom the Party disclosed
Confidential Information.

(c) treat Confidential Information with the same degree of care that it uses with its own
Confidential Information, including all reasonable due diligence.

7.3 Without limiting the generality of the foregoing, TS shall inscribe the following on all documents
concerning the Technology:

- Confidential Information;
- Property of SUNKISS;
- Disclosure strictly prohibited.

74 The Parties acknowledge and agree that unauthorised use or disclosure of Confidential
Information could cause irreparable harm for which the Party that provided the other Party with the
Confidential Information in question may not have an appropriate legal remedy, and that any actual or
anticipated breach of this Section will give the Party having provided the Confidential Information the
right to obtain immediate redress and cessation of such disclosure. The obligations stipulated in this
Section shall remain in effect after the termination or expiration of this Agreement.

7.5 Within thirty (30) days of the termination or expiration of this Agreement, each Party shall, at its
own expense, return to the other Party all copies of documents, digital files, graphs, designs or other
physical items containing Confidential Information belonging to the other Party.

7.6 The terms of this Agreement are deemed to be confidential.

8. IMPROVEMENTS

8.1 The Parties agree to organize quarterly meetings at mutually convenient locations and dates to
discuss improvements. However, the organization of such meetings shall in no case alter the obligation
to promptly give notice of any Improvement.

8.2 ftis expressly agreed by the Parties that TSI shall notify SUNKISS of any Improvement arising out
of the performance of this Agreement.

83 All improvements developed by TSI and arising out of this Agreement shall be the exclusive
property of TS|, together with the patents or other intellectual or industrial property directly or
indirectly resulting therefrom.




9. NEW PRODUCTS AND TECHNOLOGY

9.1 During the term of this Agreement, SUNKISS shall notify TSI of the development of any New
Product or New Technology. Unless TSI informs SUNKISS in writing within ninety (90) days following
notice of the availability of such New Product or New Technology that it does not intend to market same
within the Territory or use same, as the case may be, such New Product or New Technology shall be
automatically incorporated into the licence granted under Section 2.1 hereof without thereby amending
same in any way.

9.2 Any notice or information communicated pursuant to Section 9.1 as well as any communication
related thereto shall be considered Confidential Information.

10. OTHER OBLIGATIONS OF TSI

10.1  Upon the prior written request of SUNKISS, TS! shall allow duly authorized representatives of
SUNKISS to inspect the industrial equipment used to manufacture the Products. However, TSI shall not
be bound to authorize visits which, because of their frequency or the number of such representatives,
would disrupt its activities.

10.2 TSI shall ensure that the Products are manufactured in accordance with performance standards
analogous to those of SUNKISS and are essentially of the same quality.

10.3  The Parties agree that:

(a) SUNKISS may verify whether the Products manufactured by TSI, and its use of the Marks in
connection therewith, respect the performance and quality standards stipulated herein. SUNKISS may
make such inspection visits to final-user customers of TSI;

(b) SUNKISS agrees that the verification standards in such circumstances shall be reasonable;

(c) SUNKISS shall inform TSI of any problems with the quality or performance of the Products
manufactured by TSI. TSI shall take all necessary measures to remedy such problems within a reasonable
time.

10.4 TSI shall be responsible for producing technical and promotional brochures, which it shail submit
to SUNKISS within six (6) months following the effective date of this Agreement.

10.5 AsTSlis responsible for the development and marketing of the Products and the Technology
within the Territory, it shall use its best commercial efforts to promote the Products, organize necessary
advertizing campaigns and participate, at its expense, in trade shows, exhibitions and other such events.

11. PROTECTION OF THE TECHNOLOGY

11.1 TSI shall immediately notify SUNKISS of any actual, potential or suspected infringement of the
Technology and the Marks of which it becomes aware.




11.2 TSI shall have the non-exclusive right to institute legal proceedings against an actual or
suspected infringer of any Technology or Mark within the Territory. SUNKISS undertakes to provide all
necessary information, assistance and authorization for the institution of such proceedings. In the event
that TSi is unable, for whatever reason, to prosecute such infringement proceedings in its own name,
SUNKISS shall sign and forward its consent to becoming a party to the proceedings. The fees and costs
of any infringement proceedings instituted by TSI under this Section, including lawyers’ fees, court costs,
expenditures and disbursements shall be borne jointly by SUNKISS and TSI. Any settlement agreed to by
TSI in connection with such proceedings shall be subject to the prior written consent of SUNKISS, which
shall not be unjustly withheld.

113  Notwithstanding Section 11.2, TSI shall have the exclusive right to institute, in its own name, in
its entire discretion and at its expense any proceedings against an actual or suspected infringer of any of
the Marks if the rights therein have been assigned to it under Section 5.1(i) of this Agreement. SUNKISS
undertakes to provide all necessary information, assistance and authorization for the institution of such
proceedings.

114  Subject to Section 11.3, SUNKISS shall retain the right to institute, in its own name, in its entire
discretion and at its expense, any infringement proceedings, after having consulted TSI. In such cases,
TSI shall take all reasonable measures requested by SUNKISS to further the successful outcome of such
proceedings, including, if necessary, becoming a party thereto.

11.5 Inthe event that either SUNKISS or TSI institutes any proceedings for infringement of the
Technology or the Marks pursuant to Sections 11.2 and 11.4 and the other Party does not become a
party to the proceedings as a plaintiff, the plaintiff Party shall be entitled to the entire amount of any
settlement or award of damages. In all other circumstances, unless the court awards damages to
SUNKISS and TSl in separate judgments, or awards a distinct amount of damages to each of them, any
amount obtained pursuant to a judgment or settlement shall be shared equally by the Parties, after
having deducted therefrom the amount of costs and disbursements incurred by them in connection with
the proceedings (which amount shall be determined pro rata if the amounts deducted are less than the
total amount).

12, NON-ASSIGNMENT OF AGREEMENT

TSI may not assign this Agreement in whole or in part without the prior written consent of SUNKISS.
13. LIMITATION OF LIABILITY, INDEMNIFICATION AND iINSURANCE

13.1 TSl undertakes to defend, indemnify and hold harmless SUNKISS, its affiliates, their officers and
shareholders, directors, employees, agents and assignees from any losses, damages, fees, expenses and
costs they may incur in connection with claims, demands, proceedings or lawsuits related to TSI’s
exploitation of the Technology pursuant to this Agreement, unless such claims are based on the
infringement of the intellectual property rights of a third party, a fault committed by SUNKISS,
negligence on the part of SUNKISS or its failure to respect its obligations hereunder. TSI shall promptly
inform SUNKISS thereof. Upon the written request of SUNKISS and at its expense, TSI shall represent




SUNKISS and use its best commercial efforts to answer or contest such claims. Should TSI fail to do so,
SUNKISS shall be entitled to ensure its own defence of its interests. The fees, expenses and costs
incurred shall be reimbursed by TSI on first demand. No provision hereof shall prevent SUNKISS, in its
sole discretion and at its own expense, from conducting its own defence against any such claims,
demands, proceedings or lawsuits, if it wishes to do so.

13.2  SUNKISS undertakes to defend, indemnify and hold harmiess TS|, its affiliates, their officers and
shareholders, directors, employees, agents and assignees from any losses, damages, fees, expenses and
costs they may incur in connection with claims, demands, proceedings or lawsuits related to TSI’s
exploitation of the Technology pursuant to this Agreement, to the extent that such claims are based on
the infringement of intellectual property rights of third parties (including patents), faults committed by
SUNKISS, negligence on the part of SUNKISS or its failure to respect its obligations hereunder. Upon the
written request of TS| and at its cost and expense, SUNKISS shall represent TSI and use its best efforts to
answer or contest such claims. Should SUNKISS fail to do so, TSI shall be entitled to ensure its own
defence of its interests. The fees, expenses and costs incurred shall be reimbursed by SUNKISS on first
demand. No provision hereof shall prevent TSI, in its sole discretion and at its own expense, from
conducting its own defence against any such claims, demands, proceedings or lawsuits, if it wishes to do
so.

13.3  The Parties agree that the obligation of SUNKISS stipulated in Section 13.2 of this Agreement will
not be applicable in connection with a third-party claim that the Marks or any of them infringe on its
intellectual property rights, if such claim involves one or more of the Marks transferred under
Subsection 5.1 (i) hereof and if the claim is for an infringement that occurred after said transfer.

13.4  SUNKISS and TSI shall, at their own expense, take out and keep in force at all times during the
term of this Agreement and for the five (5) next following years, with an insurer having a minimum
rating of A, adequate and lawful insurance policies, and in particular a Civil Liability Resulting from
Operations policy, post-delivery and professional {covering errors, faults, negligence, etc). Such
insurance shall cover all risks associated with the performance of this Agreement. The minimum amount
of the civil liability coverage shall be CDN $1,000,000 per loss and policy year. The policy shall provide
for a waiver of any recourse against SUNKISS or TS, as the case may be, and their insurers. The
deductibles under the policy or policies taken out shall be borne by the insured. Any amendment,
cancellation or termination of such policy or policies shall be effected by sending a thirty (30) day prior
notice to the other Party by registered mail with proof of delivery.

13.5  Each Party shall provide the other with a copy of the insurance policy it has taken out, a copy of
any certificate of insurance provided to third parties or customers and, each year, an attestation from its
insurer that the premium has been fully paid.

14. DISPUTES — APPLICABLE LAW — PLACE OF ARBITRATION

14.1  The Parties agree to negotiate in good faith any dispute that may arise from the wording,
interpretation or performance of this Agreement. In the event that the dispute is not resolved within




sixty (60) days following the start of negotiations, either Party may resort to arbitration under Section
15.2 [sic].

14.2  The Parties agree that any disagreement or dispute in connection with this Agreement or its
interpretation or application shall be definitively settled by arbitration in accordance with the laws of
Quebec, to the exclusion of the courts.

Unless the parties otherwise decide in an arbitration agreement, the arbitration shall be conducted
before a single arbitrator, in accordance with the rules of law and the provisions of the Code of Civil
Procedure of Quebec in effect at the time of the dispute. The arbitration award shall be final,
enforceable and binding on the parties.

14.3  This Agreement is governed by the applicable laws in force in the province of Quebec and in
Canada.

15. TERM, RENEWAL AND TERMINATION

15.1  This Agreement takes effect on March 1, 2008 (the “Effective Date”) and shall remain in effect
for a period of ten (10) years following the Effective Date.

15.2  This Agreement shall automatically renew for successive periods of three (3) years unless one of
the Parties sends the other Party, six {6) months before the expiration of the initial or renewed term
hereof, a written notice of its intention not to renew same.

15.3  Upon the occurrence of one of the events of default described below, the non-defaulting Party
may immediately terminate this Agreement by sending a notice to that effect addressed to the other
Party:

(a) the breach or non-performance by the other Party of any of its obligations hereunder that is not
cured within sixty (60) days following written notice from the non-defaulting Party of such breach or
non-performance;

{b) the other Party ceases carrying on business for a reason other than force majeure lasting no
more than six (6) months,

15.4  If this Agreement terminates for whatever reason, TS| shall remain bound by its obligations
hereunder and responsible for paying SUNKISS all Royalties generated or due before termination, and
for performing maintenance and service on the Products theretofore marketed in the Territory.

15.5  Upon the termination of this Agreement, neither of the Parties shall be relieved of any of its
obligations that arose before termination, or that pertain to acts or omissions committed before
termination, and TS shall have the right to finish the manufacture of Products and to market Products in
its inventory.




SUNKISS may at its option redeem, at cost price plus 20%, all Products that TSI has in inventory after
termination, except for Products that have already been disposed of by TSI under a contract with a final
end-user.

15.6  Once all Products have been sold pursuant to Section 16.5 [sic], TSI shall, subject to the
application of Subsection 5.1 (i), immediately cease using the Marks. TS! shall keep SUNKISS informed of
its existing current business and all contacts established before termination, in order to preserve the
clientele and the reputation of the parties.

16. GENERAL PROVISIONS

16.1  All notices required or authorized to be given hereunder shall be in writing, in French, and shall
be hand-delivered or sent by priority air courier, in a registered, postage-paid letter, or faxed to the
addresses set out in the premises hereto or any other address subsequently specified by a Party. Notices
sent by fax must be confirmed in a registered, postage-paid letter delivered by priority air courier.

16.2  This Agreement together with its schedules and written amendments constitutes the entire
agreement between the Parties with respect to its subject-matter and replaces any agreement, contract,
proposal, representation, negotiation or oral or written accord previously concluded by the Parties.

16.3  To the extent that the provisions of this Agreement contemplate rights, interests, duties,
demands, undertakings and obligations that survive the termination or expiration hereof, the provisions
hereof, and specifically those of Subsection 5.1 {assignment), Section 7 {confidentiality) and Section 13
(limitation of liability, indemnification and insurance) shall remain in effect after such termination or
expiration.

16.4  To the extent that either of the Parties, under the terms hereof, has acquired rights or
obligations that are ongoing or not yet performed, such obligations or rights shall remain in effect after
the termination or expiration hereof.

16.5 The paragraph headings herein have been included for the convenience Qf the Parties and do
not form part of the Agreement itself.

16.6  If any of the provisions of this Agreement becomes, is or is deemed to be null, illegal or
inapplicable in any territory, or is profoundly altered or deemed not to have been written by any
competent authority and such decision has become definitive or all rights of appeal therefrom have
been exhausted, such provision shall be deemed to have been amended in accordance with applicable
law such that it is valid and applicable. If it cannot be so amended without profoundly altering the
intention of the Parties,‘ it will be expunged, and the remainder of this Agreement shall remain in effect.
However, if such provision constitutes a key element of this Agreement, the Parties shall agree on the
terms of a continuation or on the eventual termination hereof.

16.7  This Agreement has been executed in two original versions, in French.




16.8  Unless the Parties otherwise agree in writing, if either of them fails to insist, on one or more
occasions, on the strict performance of one or more of the provisions of this Agreement, or to exercise a
right provided herein or by law, such failure shali not be or be deemed to be a waiver or renunciation of
the right to insist on the strict performance of such provision or to exercise such right in the future, the
rights and obligations of the Parties hereto remaining unchanged and continuing to have full effect.

16.9  Each Party acknowledges that any breach of the provisions of this Agreement concerning
confidentiality, licence exclusivity, the development of Improvements, the granting of licences or
sublicenses or the subcontracting of the Technology would cause irreparable harm entitling the Party
that is the victim of such breach, notwithstanding the provisions of Section 13, to seek a judicial remedy
therefor and to demand the immediate cessation of such breach.

16.10 No provision of this Agreement is to be construed as creating a partnership or joint venture
between the Parties, or as allowing one of the Parties to bind the other in an agreement or to act on
behalf of the other Party in any other respect.

IN WITNESS WHEREOF THE PARTIES HAVE SIGNED THIS AGREEMENT:

[Signatures apposed February 7, 2008]

SUNKISS, SOCIETE ANONYME DE DROIT FRANGAIS THERMOREACTEURS SUNKISS INC.

Per: (signature apposed) Per: (signature apposed)
Name: Michel Charmes Name: Daniel Ayotte
Title: President Title: President

Date: Feb. 7, 2008 Date: Feb.11, 2010




SCHEDULE A

See attached US patent no. 5,586,877.




SCHEDULE B

Marks
TRADEMARK COUNTRY APPLICATION REGISTRATION STATUS
NO. NO.
SUNKISS Canada 448,571 LMC247,387 Registered
THERMOREACTEUR Canada 1,008,533 LMC571,218 Registered
SUNKISS United States 73/267,623 1,200,333 Registered
[SUNKISS/THERMOREACTOR | United States 76/373,520 2,782,806 Registered

LOGO]
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LEVY & GRANDINETTI
1120 CONNECTICUT AVENUE, N.W., SuITe 304
WASHINGTON, D.C. 20036

TELEPHONE: (202) 429-4560
FACSIMILE: (202) 429-4564
E-MAIL: mail@levygrandinetti.com

November 2, 2015

VIA E-MAIL AND FIRST CLASS MAIL

Ms. Kristen Mogavero

COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building

80 South Highland Avenue

Ossining, New York 10562

Re:  U.S. Trademark Registration No. 1,200,333
Cancellation Proceeding No. 92/060,849
FINAM v. Sunkiss Reactors Inc.

Dear Ms. Mogavero:

We received your letter of October 5, 2015, in response to the Registrant’s Motion for
Sanctions, served on September 21, 2015. Your correspondence raises new arguments which are
fatally flawed, as explained below. Since these new arguments are also frivolous, we again
request that FINAM withdraw its petition for cancellation. If it does not do so by noon on
October 22, 2015, we will proceed with filing the Registrant’s Motion for Sanctions.

Upon review of your correspondence, we understand that FINAM is contesting only (1)
that the “Registrant has not come forth with evidence of continuous use of the SUNKISS mark in
association with space heaters by either STI, ATG or AIO for a period of at least three years,”
relying on a selection of the invoices produced by the Registrant in this case and an assertion that
“other[ invoices] do not have the SUNKISS mark anywhere on them,” and (2) that a 2010
addendum to a 2008 license agreement results in naked licensing because the 2010 addendum
(which occurred after the 2009 assignment of the SUNKISS mark to the Registrant) includes
boilerplate language along the lines of a “reaffirmation” of all portions of the 2008 license
agreement that were not expressly amended in the 2010 addendum.’

In regard to your first assertion, your selection of invoices clearly omits numerous
invoices that show the sale of SUNKISS space heaters. In particular, we draw your attention to
SUNKISS000294 (dated 1/27/2014); Sunkiss000211 (dated 11/24/2014); SUNK1SS000218 and
SuNK1$S000220 (both dated 1/5/2015); Sunkiss000221 (dated 1/30/2015); SUNKISS000217
(dated 2/5/2015), and SuNkISS000219 (dated 2/19/2015). The product brochure previously

! We note that your correspondence was entirely silent on the points raised in the Registrant’s
Motion for Sanctions regarding questions of ownership.
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produced by the Registrant (SUNKISS000004-SUNKISS000005) demonstrates that the SUNKISS
space heaters were known by model numbers HT-100 and HT-200.

Your suggestion that TSI is required to prove “continuous use” is directly contrary to
longstanding precedent on abandonment. The Federal Circuit is clear that even intermittent use
of a mark suffices as proper use. “There is no rule of law that the owner of a trademark must
reach a particular level of success, measured either by the size of the market or by its own level
of sales, to avoid abandoning a mark.” Person’s Co. Ltd. v. Christman, 900 F.2d 1565, 1571,
14 U.S.P.Q.2d 1477 (Fed. Cir. 1990) (affirming 9 U.S.P.Q.2d 1477 (T.T.A.B. 1988)); see also
Wallpaper Manufacturers Ltd. v. Crown Wallcovering Corp., 680 F.2d 755, 759, 214 U.S.P.Q.
327,329 (C.C.P.A. 1982).

Moreover, any assertion that an invoice must include the SUNKISS mark to be evidence
of use of the mark is a red herring and not well-taken. Invoices are not specimens of use of
marks for goods. TMEP 904.04(b). (“Material used by the applicant to conduct its internal
business is unacceptable as a specimen of use on goods. These materials include all documents
whose sole function is to carry out the applicant’s business dealings, such as invoices, bill heads,
waybills, warranties, and business stationery.” (Citations omitted).) Your requirement that the
SUNKISS mark be used on invoices is legally unsupported. Therefore, and for the reasons stated
in the Registrant’s Motion for Sanctions, the Registrant has indeed established a lack of
abandonment.

In sum, your arguments as to “nonuse” are without legal support and do not offer any
reasonable legal theory or factual support which would cause us to reconsider the appropriateness
of the Registrant’s Motion for Sanctions.

In regard to your new theory of “naked licensing,” such an argument is legally untenable,
and you fail to offer any support for this incredible theory. When the 2009 assignment of the
SUNKISS mark was consummated, TSI became the owner of the mark. Consequently, Sunkiss
SAS no longer had any ability to license that same SUNKISS mark, and certainly not to TSI who
then owned it. This is a basic legal principle. The trademark license portion of the 2008 license
agreement (subsection 2.1) therefore was void with respect to assignment to TSI. It then clearly
follows that Subsection 2.2 of the 2008 license agreement, upon which you rely, was also invalid.
The language of the 2008 license agreement makes clear that the provision regarding use of the
SUNKISS mark inuring to the benefit of Sunkiss SAS was expressly contingent on the validity of
Sunkiss SAS’s license of the mark to TSI. (See your Exhibit D, Section 2.2: “the license granted
in Subsection 2.1.2 [sic] hereof is subject to the following conditions.”)

Any addendum to the 2008 license agreement which occurred after the 2009 assignment
cannot magically reinstate Sunkiss SAS’s ability to license a mark to TSI that TSI already owns.
To argue that a subsequent addendum to the 2008 license agreement, an addendum that never
mentions trademarks let alone the assignment or license of the trademark at issue, somehow
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reinstated Sunkiss SAS’s ability to license the SUNKISS mark to TSI (still the owner of the
mark) is beyond novel. There is, despite your protestations to the contrary, no well-settled,
established principle of law to support such a destruction of any meaning to a standing trademark
assignment.

In short, nothing in your correspondence demonstrates that FINAM’s cancellation
proceeding is in any manner consistent with the requirements of FED. R. Civ. P. 11 or 37 C.F.R.
§ 11.18. Please confirm by 12:00 noon, November 5, 2015, that FINAM will withdraw its
untenable Petition for Cancellation.

If you have any questions or comments, please do not hesitate to contact us.
Sincerely yours,
,E\)/f Rebecca J. Stempien Coyle

RISC:elb
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Paul Grandinetti

From:
Sent:
To:

Cc:
Subject:

Dear Rebecca,

Kristen Mogavero <kmogavero@collenip.com>
Wednesday, November 04, 2015 6:05 PM

Paul Grandinetti

Jess Collen

RE: FINAM v Sunkiss Thermoreactors, Inc.

We are in receipt of your letter dated November 2, 2015. We note your reference to October 22 (given the mailing date
of the letter, we must assume that you intended November 22). Then, toward the end you recite November 5, 2015.

Regardless of the arbitrary “deadline” you seek to impose, and without addressing the merits of your letter, we note
that we will respond further but first will confer with our client. As our contact is currently out of the office, any
response will be forthcoming once we are able to discuss this matter with them.

Regards,
Kristen

From: Paul Grandinetti [mailto:mail@levygrandinetti.com]
Sent: Monday, November 02, 2015 5:10 PM

To: Kristen Mogavero

Cc: docket; Jess Collen

Subject: FINAM v Sunkiss Thermoreactors, Inc.

Dear Ms. Mogavero:
Please see the attached.

Regards,
Rebecca Stempien Coyle

Levy & Grandinetti

1120 Connecticut Ave NW
Suite 304

Washington DC 20036

Tel. (202) 429-4560
Fac. (202) 429-4564
mail@Ilevygrandinetti.com
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Paul Grandinetti

From: Paul Grandinetti

Sent: Monday, November 09, 2015 3:10 PM
To: Kristen Mogavero

Cc: Jess Collen

Subject: RE: FINAM v Sunkiss Thermoreactors, Inc.

Dear Kristen:

This has gone on for long enough. We will be proceeding with the filing as we see fit. Should FINAM revert back with a
reasonable offer to withdraw its allegations or explanation we will consider withdrawing the motion.

Regards,
Rebecca Stempien Coyle

Levy & Grandinetti

1120 Connecticut Ave NW
Suite 304

Washington DC 20036

Tel. (202) 429-4560
Fac. (202) 429-4564
mail@Ilevygrandinetti.com

From: Kristen Mogavero [mailto:kmogavero@collenip.com]
Sent: Wednesday, November 4, 2015 6:05 PM

To: Paul Grandinetti <mail@levygrandinetti.com>

Cc: Jess Collen <jcollen@collenip.com>

Subject: RE: FINAM v Sunkiss Thermoreactors, Inc.

Dear Rebecca,

We are in receipt of your letter dated November 2, 2015. We note your reference to October 22 (given the mailing date
of the letter, we must assume that you intended November 22). Then, toward the end you recite November 5, 2015.

Regardless of the arbitrary “deadline” you seek to impose, and without addressing the merits of your letter, we note
that we will respond further but first will confer with our client. As our contact is currently out of the office, any
response will be forthcoming once we are able to discuss this matter with them.

Regards,
Kristen

From: Paul Grandinetti [mailto: mail@levygrandinetti.com]
Sent: Monday, November 02, 2015 5:10 PM

To: Kristen Mogavero

Cc: docket; Jess Collen

Subject: FINAM v Sunkiss Thermoreactors, Inc.

Dear Ms. Mogavero:



Please see the attached.

Regards,
Rebecca Stempien Coyle

Levy & Grandinetti

1120 Connecticut Ave NW
Suite 304

Washington DC 20036

Tel. (202) 429-4560
Fac. (202) 429-4564
mail@Ilevygrandinetti.com




CERTIFICATE OF SERVICE

I certify that a copy of the foregoing REGISTRANT’S MOTION FOR SANCTIONS

UNDER FED. R. CIV. P. 11,37 C.F.R. § 11.18, AND TBMP 527.02, with Exhibits and

Addendum, were served this date via First Class mail, postage prepaid, and e-mail on the

Petitioner’s attorneys as follows:

November 9. 2015

Date

Ms. Kristen A. Mogavero

Mr. Jess M. Collen

COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building

80 South Highland Avenue

Ossining, New York 10562
jlindenbaum@collenip.com

/s/ Rebecca J. Stempien Coyle

Rebecca J. Stempien Coyle
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